Decision

No. 1000 dated 15. 11. 2007 
The proceedings were initiated upon an application, filed by “FORTON INTERNATIONAL” AD,  Sofia against “SOURS” OOD,  Sofia, Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov and Vili Valentinova Kormeva, which pleads with the Commission on Protection of Competition to establish committed infringements under Chapter VІІ of LPC (repealed) and impose the relevant pecuniary sanctions.
NATURE OF THE APPLICATION

The application claims that, by their actions, the defendants committed infringement of the provisions of LPC (repealed) in performing economic activity related to intermediary activity in real estate transactions, constituting the economic activity of the claimant. 

It specifies that the former employees of the claimant registered the defendant company „SOURS” OOD. 

The claimant maintains that the defendants committed infringements of the provisions of LPC, consisting of illegally attracting customers, spreading company and trade secret and publishing misleading advertisement; and provides a number of arguments to that effect.


In particular, the actions refer to the use of a trade secret on behalf of „SOURS” OOD with the collaboration of the natural person, Vili Valentinova Kormeva, namely by maintaining electronic correspondence and using the architectural plans of a customer of the claimant.  As to the other defendants-natural persons, a claim was made that they illegally used company secret by providing „SOURS” OOD with plans and text materials for the land area and the building, which is a project of “SOFIA AIRPORT CENTER” AD. The indicated persons used information, which was available to them while they were employees at „FORTON INTERNATIONAL” AD.


It also states as infringement that the defendant company advertises itself by presenting some of the claimant’s customers as theirs. 
It is alleged that all these actions have resulted in irretrievable damages to the claimant, compromising its image and jeopardizing its positions on the real estate market.  
The claim asks ascertainment of the abovementioned infringements on the part of the defendants and imposing pecuniary sanctions envisaged by the Law.


In its opinion, the defendants point out that the allegations of the claimant are unsupported by evidence, which would individualize their passive legitimization and qualify them as infringers within the meaning of LPC (repealed).

It is stated that the grounds and the specific infringements are not clearly defined in the application. The allegations for committed infringements by the four natural persons – defendants, relating to the labor agreements with „FORTON INTERNATIONAL” AD signed by each of them, as well as relating to the signed declarations, do not set premises for initiating and conducting proceedings against them under  LPC (repealed). The nature of these disputes covers labor legal relations, which are subject to consideration under different channels.

A claim is made to reject the application of „FORTON INTERNATIONAL” AD as ungrounded and unsubstantiated, and reasons in this direction are presented. 

In the course of the proceedings, information was requested from third parties, in connection with establishing the factual context. 
In the course of the investigation and subsequent analysis of all collected evidence under the file, CPC assumed as factually established the following:


„FORTON INTERNATIONAL” AD performs economic activity related to intermediary services in real estate transactions. The same is the activity performed by “SOURS” OOD, where partners in the company are Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov, and Vili Valentinova Kormeva.

On 15.09.2005, Valeri Valchev, in the capacity of Executive Director of „FORTON INTERNATIONAL” AD, issued an Order, which established the list of facts and information that are secrets,   as well as the regime on use and exchange of confidential information. The natural persons were in legal labor relations with the claimant until the beginning of November and had signed a written statement, specified by Order No 50_F/15.09.2005 on nondisclosure of company secrets.

Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov, and Vili Valentinova Kormeva were part of the structure of „FORTON INTERNATIONAL” AD in the team of the „Office Areas” Sector, having clearly defined positions with detailed and allocated by name „perspective clients”, „space for rent”, „projects and clients, which require a focused development strategy”. On 05.09.2006, Vili Kormeva sent an e-mail to Radostin Stoyanov Hadzhiivanov, Savina Tancheva, Nikolay Geshev, Krasimir Dimitrov, with attached files of plans of the „SOFIA AIRPORT CENTER” AD project. 

„FORTON INTERNATIONAL” AD, through the Executive Director and employees carried on correspondence with „Intracom Bulgaria” EAD, operating on the market through Natalia Dimitrova, Pavlos Lukogeorgakis, and George Rusos. On 30.10.2006, Vili Kormeva sent an e-mail to Pavlos Lukgeorgakis, George Rusos, and  Natalia Dimitrova, having as subject “Re: Intracom”, in which Vili Kormeva titled herself „managing partner, SOURCE real estate consultant” and indicated a correspondence address and telephone number for contacts. 

„FORTON INTERNATIONAL” AD concluded a Contract for consulting and intermediary services with „SOFIA AIRPORT CENTER” AD on 01.09.2005, containing confidentiality clauses. By virtue of the contract, „SOFIA AIRPORT CENTER” AD provided to „FORTON INTERNATIONAL” AD confidential information. In connection with the project implementation, Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov, and Vili Valentinova Kormeva had access to the documents submitted on the „SOFIA AIRPORT CENTER” AD project.

„SOURS” OOD distributed a sale offer for a regulated lot of 2923 sq.m.  As part of the offer, layouts and data in tabular form, which were identical to the architectural plans and visualizations of the „SOFIA AIRPORT CENTER” AD project, were presented as an attachment of images. The additional information on the property specifies that “The property is situated at the heart of the area, where „Tischman International” has recently started the construction of „Sofia Airport Center”, where according to a preliminary agreement between „SOURS” OOD and „Smarta Service” OOD, a new building could be built at a blind wall, with the neighboring building of „Tischman”, of an identical architectural style and facade”. At the bottom of each page of the offer, the printed text renders the information in the offer as confidential.

With a letter of 06.07.2007, „SOFIA AIRPORT CENTER” AD notified „FORTON INTERNATIONAL” AD that it found that „SOURS” OOD, in its capacity of a broker in the sale of property, neighboring to the one owned by „SOFIA AIRPORT CENTER” AD, was using architectural plans of „SOFIA AIRPORT CENTER” AD offering them as its own.

Of the fifty-one companies, listed on the website of the defendant, the latter is in contractual relations with two of those.
From the established factual context, CPC assumed the following as to the legal aspects:

The claimant „FORTON INTERNATIONAL” AD and the defendant „SOURS” OOD are undertakings by virtue of § 1 Item 1 of LPC (repealed), which carry out economic activity. Their activity related to offering intermediary service in real estates’ purchase and sale is relevant to the proceedings.  
As for the other defendants in the proceedings, the Commission specifies that Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov, and Vili Valentinova Kormeva are partners and founders of the defendant company. The listed persons do not challenge the fact that they carry out the aforementioned economic activity through „SOURS” OOD. On the contrary, in the opinion presented, they do not deny but rather confirm the circumstance that „the persons are legitimized in the legal domain solely in the capacity of partners and employees of the legal entity”.

The above stated indisputably place the parties in competitive relations based on which the examined behavior of the two companies is rendered by carrying out the aforementioned economic activity.

CPC has judged whether the actions of „SOURS” OOD are contradictory to good faith trade practice and have possible or actual injury effect on the competitors on the basis of the allegations stated by the parties and the presented evidence, as well as in view of the facts, established by the examination, regulated by the general clause of Chapter VІІ of LPC (repealed), as well as the special hypothesis of Art.35, Para 1 of LPC (repealed).

Regarding „SOURS” OOD

Under Art.35, Para 1 of LPC (repealed)

The terms “industrial or trade secret” are defined by § 1, Item 7 of SP of LPC (repealed). The regime on access to and use of information under this category is restrictive, and the managing bodies of the company should name the persons, who have the right to access and use such information.

It is accepted as established that by virtue of a contract, „SOFIA AIRPORT CENTER” AD has submitted a set of documents to „FORTON INTERNATIONAL” AD, which are confidential information for the first entity and their use is forbidden and should be protected with all necessary measures. Pursuant to the obligations under the contract, „FORTON INTERNATIONAL” AD undertook the necessary actions related to protecting the confidentiality of the information. A specific order was issued, listing the facts and information, constituting trade secret, as well as the regime on their use. The order is brought to the knowledge of the company employees, including Krasimir Georgiev Dimitrov, Savina Pavlova Tancheva, Radostin Stoyanov Hadzhiivanov, and Vili Valentinova Kormeva. The issuing of the order for confidentiality precedes the employment of the four defendants – natural persons in „FORTON INTERNATIONAL” AD and is effective at the time they leave.
In view of the above stated, CPC assumes that, in this specific case, the explicitly and clearly specified information is protected as a secret within the meaning of § 1, Item 7 of SP of LPC (repealed).

Upon analyzing all of the collected evidences in connection with the project of „SOFIA AIRPORT CENTER” AD, the Commission established that, per the contract, „SOFIA AIRPORT CENTER” AD was obliged to provide all necessary documents for the project implementation, including the architectural layout designs of „FORTON INTERNATIONAL” AD. At the same time, „SOURS” OOD marketed a sale offer for a regulated lot, which was a neighboring property to the „Sofia Airport Center” Complex. In this offer images, identical with the architectural plans, visualizations, and photos, which are property of „SOFIA AIRPORT CENTER” AD were attached. No business or any other contractual relations between „SOURS” OOD and „SOFIA AIRPORT CENTER” AD existed. Hence, it follows that „SOURS” OOD uses somebody else’s information with no legal or factual grounds to do so. Moreover, the information distributed by the offer of „SOURS” OOD is adopted as untrue, since the promise for construction works at a blind wall in an identical architectural style and facade has not been supported by relevant evidence, and has not been confirmed by the owner of the project, „SOFIA AIRPORT CENTER” AD, in the course of the investigation. An agreement for blind wall construction in the same architectural style with its defendant’s buildings, alleged by the defendant, does not exist.  

In this way, while carrying out its economic activity, „SOURS” OOD marketed a property by taking advantage of the confidential information known.  Thus, „SOURS” OOD built a very good image of the site for sale, advertising it as part of a large-scale project, which undoubtedly would attract customer attention and highlighted its potential. It is beyond doubt that by offering a property for sale in the Center of the „SOFIA AIRPORT CENTER” project, „SOURS” OOD has increased repeatedly its demand, as well as its sale price, which is proportionate to the demand. The defendant unfairly took advantage of the offer made by using documentation, which is intellectual property of another economic entity. The real estate market characterizes by large financial investments, especially when a large area for construction of Business Center is involved. The defendant marketed a sale offer of a regulated lot with a content, in which in contravention of  the good faith trade practice, a trade secret was used that had become known to it with the collaboration of the natural persons, partners and/or managers of the company. This is why, by taking advantage of the documentation, containing confidential information about the investor also, in view of the presence of transferred copyrights and other peculiarities, which accompany these processes, SOURS” OOD, in the capacity of a broker, committed an infringement of Art.35, Para 1 of LPC (repealed).

Under Art.30 of LPC (repealed)


In its promotion, the defendant lists 51 companies to be its clients, which is disproved by the presented evidence, as it is established that two of the listed companies are clients of „SOURS” OOD. Contradictory to the good faith trade practice, „SOURS” OOD points out main and large investors and construction companies as its clients. Since the information was untrue, it could mislead the customer regarding the possibilities of the defendant company, unlike the claimant, who had put in serious efforts and was present fairly on the market by offering quality services.
„SOURS” OOD used the clientele and the established trade reputation of the claimant in order to raise the interest in and demand for the offered services on the part of the customers. In this way, the defendant company violated the fair practices of economic life by designing advertising contradictory to good faith trade practice, with which it credits itself with the image of a large undertaking with numerous clients that does not correspond to the real situation. The latter in turn could lead to injuring the interest of competitors and customers on the market under examination, since it makes use of data on part of the claimant’s clients, which could redirect the customers, in view of the above stated as to their choices.  

Taking into account all of the previously mentioned, in the proceedings CPC adopted that the provision on general prohibition of unfair competition was infringed under Art.30 of LPC (repealed) on the part of „SOURS” OOD.

 
Regarding the allegation for unfair attraction of clients, CPC ascertained that n.p. Vili Kormeva, presenting herself as a managing partner of „SOURS” OOD, while still in labor relations with the claimant, conducted email negotiations with Pavlos Lukogeorgakis.

In view of the previously mentioned and the competence of the Commission and according to the applicable field of LPC (repealed), the alleged non-implementation of contracts and undertaken responsibilities between the parties cannot be qualified independently as infringements under Art.30 of LPC (repealed). These are civil law relations, subject to examination through the channel provided in LOC and therefore it is not subject to examination under the procedure with the CPC. Therefore, CPC did not pursue liability on behalf of „SOURS” OOD as per Art.30 of LPC (repealed).


Regarding Vili Kormeva, the Commission assumed that there were grounds for pronouncing her liable. The referred person, in her capacity of a partner and employee in the defendant company, committed all actions, proven in the procedure and violating the law. Vili Kormeva, together with the other defendants – natural persons, committed all necessary legal and factual actions in order to register the company „SOURS” OOD on 26.10.2006, which as a date precedes the discontinuation of the contracts of all defendants with the claimant. CPC qualified the disclosure and use of a trade secret on the part of Vili Kormeva under Art.35, Para 1 of LPC (repealed), because of the fact that as an employee of „FORTON INTERNATIONAL” AD she had access to the information on the „SOFIA AIRPORT CENTER” AD project. The information, which was used by the defendant company in legally non-conforming way and defined as a trade secret, was used by Vili Kormeva in her economic interest, in view of her participation in the defendant company at the time of fulfillment of her labor duties with „FORTON INTERNATIONAL” AD. Vili Kormeva had crucial involvement in the execution of the established infringement under Art.35, Para 1 of LPC (repealed).
CPC adopts that there is a committed infringement of Art.2, Para 1, Item 4 of LPC (repealed) referenced to Art.35, Para 1 of LPC (repealed) on the part of the other three defendants – natural persons, and holds this proven in view of the above stated regarding the defendant Vili V. K. since the latter has granted access of all three defendants to the confidential information and in view of the circumstance that all three are partners in „SOURS” OOD and in the capacity of natural persons also collaborated with „SOURS” OOD for implementing the hypothesis of Art.2, Para 1, Item 4 of LPC referenced to Art.35, Para 1 of LPC.
