By Decision № 982, 06.11.2008, the Commission on Protection of Competition ruled on an appeal of „Komunalno Stopanstvo” EOOD, Veliko Tarnovo, against the Decision of the Mayor of Veliko Tarnovo Municipality for initiation of a public procurement award procedure through a negotiated procedure without notice: “Cleaning and Clean Maintenance of Streets, Squares, Pavements, Stairways and Other Areas for Public Use in Veliko Tarnovo Municipality”. The appellant appeals against the said decision in the capacity of interested party since, at present, it performs the service, subject of the appeal, and it is an appellant with CPC regarding a public procurement, initiated by Decision № RD 13/22.04.2008 of identical subject, which by Ruling of CPC of 24.07.2008 is suspended. „Komunalno Stopanstvo” EOOD, Veliko Tarnovo considers that the decision is unlawful, incorrect and contradicts the material and legal provisions of the law. The appellant pleads for revocation of the decision. The allegations are that the decision is made in violation of the purpose of the law for efficient expenditure of budget and off-budget funds and the funds relating to performing activities of public significance. The appellant points out that Art.15, Para 1, Para 2, Item 4 b. “a”, Para 3 and Para 5 of PPA are infringed, since the contracting authority has not indicated the value of the procurement as of the date of initiation of the procedure. The appellant also adduces arguments for lack of   grounds of the legal basis for the initiation of the procurement and the selection of the procedure - Art.90, Para 1, Item 4 of PPA, since there is no “force majeure” circumstance, because of which the deadlines for conducting an open, restricted or negotiated procedure with notice would be met. It is specified that the contracting authority awarded the implementation of the activity for cleaning and maintaining streets, sidewalks, stairways and other to the  appellant by award letters on the grounds of Art.2, Para 2, Item 2 and Art.2, Para 1 , Item 2 of OSSPP. The activities are awarded for implementation to ”Komunalno Stopanstvo” EOOD until completion of a public procurement award procedure, initiated by Decision № RD 13/22.04.2008, by awarding a contract. According to the appellant, this clearly demonstrates that the contracting authority has been in a position to and has envisioned the circumstances, occurred as a result of the appeal against the procedure, and has taken care for the service delivery, and therefore no problems of environmental concern, as well as any risk of spreading diseases dangerous to people, would arise. In view of this, the behavior of the contracting authority contradicts the legal grounds, indicated in the decision, for initiating the procedure. The appeal specifies that the reasons of the contracting authority, regarding the effects of a possible exhaustion of possibilities under Art.2 of OSSPP as a result of which problems of environmental concern will arise, can not be accepted, since they contradict the grounds of CPC in its Ruling of 24.07.2008 under CPC № 427/2008. 
 
Further, an opinion is stated that the principles of free and fair competition, equality of treatment and transparency and publicity, set in Art.2 of PPA, are violated since only a single company is invited to participate without stating the reasons for its selection and there is no legal prohibition against awarding activities on monthly basis until completion of the appealed procedure. According to the appellant, it is not made clear why after in the reasons for selection of the procedure is indicated that the possibility for awarding the procurement under Art.2 of OSSPP is exhausted, a new a procedure is initiated, which is likely to be secured with financial resources and opportunity for awarding the implementation. A request to revoke the appealed decision is made. The appeal also contains a request for imposing an interim measure ”Suspension” on the public procurement award procedure, which by Ruling of CPC of 11.09.2008 is left without action. In an opinion of the contracting authority, it is specified that according to the existing legislation in the country, the expenditure of budget funds has to comply with PPA, which necessitated the call for public procurement through negotiated procedure without notice in view of the failure to meet the deadlines under PPA. The initiation of such a procedure is result of the fact that the announced open procedure for public procurement award with the same subject, promulgated by a notice in the Official Journal of EU, is not completed by concluding a contract, since CPC imposes an interim measure to suspend the procedure after an appeal of „Komunalno Stopanstvo” EOOD. The contracting authority points out that it has initiated a negotiated procedure without notice, because otherwise it would have to either suspend the activities for cleaning the municipality, or continue to spend funds for their implementation under the rules of Art.2 OSSPP without conducting a procedure, despite exceeding the threshold stated there. 
 
The third possibility for the contracting authority is to comply with PPA, viz. by conducting a public procurement award procedure within the context of the law. The newly announced negotiated procedure without notice is under the terms of the approved documentation for participation and with a deadline until concluding the contract under the open public procurement award procedure, initiated by Decision № RD-24-13/22.04.2008. The contracting authority maintains that the negotiated procedure without notice aims at implementing the cleaning activities and their repayment in conformity with the law, after conducted procedure until the time, when CPC ascertains the groundlessness of the appeal or take a decision as per Art.122d, Item 2 of PPA. 
 
Regarding the allegation that the appealed decision of the Mayor of Veliko Tarnovo Municipality is incorrect, it is pointed out in the opinion that only the legal conformity may be challenged, under the terms of PPA, but not the correctness, and therefore the contracting authority considers the appeal inadmissible as to this part. 
 
In connection with not indicating the value of the public procurement, the contracting authority specifies that the template of the forms’ editor, approved by the Executive Director of PPA, is completed accurately, as the required information is filled in all fields. 
 
Relating to the arguments of the appellant that there is not a “force majeure” circumstance, the contracting authority points out that it is not possible to foresee whether the public procurement will be appealed, how long it will take to resolve the legal dispute in CPC, before the SAC respectively, and, depending on the dispute resolution, to foresee enough time for implementing these acts again, if they are eventually adopted as not conforming to the law. 
 
About the arguments of the appellant that only one tenderer is invited to the negotiated procedure without notice, it is pointed out in the opinion that the law does not oblige the contracting authorities on the number of people to be invited. According to the contracting authority, it can be concluded, as per the wording of Art.93, Para 4 of PPA, and the contracting authority may invite one entity only, but what this entity should be, is subject to the operational independence and correctness, which are not appealable under the rules of PPA. 
 
Parties to the proceedings are: ”Komunalno Stopanstvo” EOOD - appellant, the Mayor of Veliko Tarnovo Municipality - contracting authority. 
 
CPC reached the following conclusions on the admissibility of the appeal: Pursuant to the provisions of Art.120, Para 2 of PPA, an appeal may be lodged by any interested party within ten-day period of notifying of the respective decision or action, and if not notified - of the date of learning, or of the date when the period for execution of the action expires. „Komunalno Stopanstvo” EOOD is a player on the market, performing activity in the field, which falls within the subject of public procurement. When appealing against the decision for initiating a process of a negotiated procedure without notice, the legal interest of the appellant is confined to an appeal against the legal grounds on which the procedure is initiated, and namely Art.90, Para 1, Item 4 of PPA. In this sense, the interest of the company is conditioned by the circumstance that, upon a legally conforming choice of another type of procedure under PPA, it could submit a tender and participate in the ranking. This gives the company the capacity of an interested party regarding the adopted decision by the Mayor of Veliko Tarnovo Municipality, which is appealed in the present proceedings. 
 
With a view to the fact that Decision № RD 24-46/04.08.2008 for initiation of a public procurement award procedure through a negotiated procedure without notice is published on the web page of PPA on 13.08.2008, the appeal of the company is lodged with CPC in the legally established ten-day period as per Art.120, Para 1 of PPA, as of the date of learning of this act of the contracting authority, and therefore it is procedurally admissible. 
 
The Commission advanced the following arguments on the merits of the appeal: The appellant claims that the legal basis for conducting the negotiated procedure without notice - Art.90, Para 1, Item 4 of PPA, selected by the contracting authority is incorrect. Pursuant to this provision, a public procurement may be awarded through a negotiated procedure without notice in case that, due to “force majeure” circumstances, the deadlines for conducting an open or restricted procedure or a negotiated procedure with notice cannot be met. In the Supplementary Provisions of PPA §1, Item 14, the formal definition of the term “force majeure” is established, according to which these are circumstances of an extraordinary nature, which the contracting authority, while exercising due care, was unable or was not obligated to foresee or to avoid. 
 
With regard to this, it has been established that there is a concluded contract between the Mayor of Veliko Tarnovo Municipality and ”Komunalno Stopanstvo” EOOD with subject of activity: “Sanitation and maintaining the cleanliness of streets, squares, sidewalks, stairways and other areas for public use in Veliko Tarnovo Municipality”, which period expires on 11.07.2008. With a view to this fact, by Decision № RD 24-13/22.04.2008, the contracting authority initiates an “open” type of public procurement award procedure with the abovementioned subject of activity to ensure a contractor for the activity after the end of the contract period. However, as a result of the procedure held in this manner, a new contract with the first-ranked tenderer has not been concluded due to the appeal against the decision of the contracting authorityon selection of a contractor and the imposing an interim measure “suspension” of the procedure by CPC. Due to these circumstances, the Mayor of Veliko Tarnovo Municipality initiated a negotiated procedure without notice on the same subject of activity, as the Mayor specifically defined the period of implementation of the contracted activities until the closing of the appealed “open” procedure with concluding a contract. 
 
In view of the aforesaid, CPC considers that in this case there are good grounds for applying Art.90, Para 1, Item 4 of PPA, since the following conditions are satisfied together: 
 
- availability of an event that has the nature of “force majeure”, as far as the suspension of the procedure is a circumstance of an extraordinary nature, which though set in PPA as a legal option when appealing against acts and actions of the contracting authorities of public procurement, the  contracting authority is obliged to foresee and set aside sufficient financial resources to secure the delivery of services, subject of the public procurement, since the time of completion of the dispute, in connection with which the interim measure is imposed, could not be determined in advance; 
 
- as a result of the event, conducting a public procurement award procedure is urgently required; 
 
- the nature and consequences of the event make it impossible to respect the deadlines for conducting an open or restricted procedure, or a negotiated procedure with notice. 
 
From the collected evidences under the file, it is clear that by imposing the interim measure „suspension” and the actual extension of  the implementation of the cleaning activity against relevant payment after the expiry of the period of the contract, the contracting authority is unable to perform the process of the service without taking actions violating the provisions of OSSPP because of exceeding the set value thresholds, and without endangering environmental status of the territory of the municipality and the health of its people.  With a view to the nature of the services, the only possibility available to the contracting authority is to take actions for an urgent conducting of a public procurement award through negotiated procedure without notice since both the nature and the consequences of the event make it impossible to respect the deadlines for conducting another type of procedure. With regard to this, it can be concluded that the contracting authority properly has substantiated its choice relating to the type of procedure, by taking into consideration  only the pressing need for cleaning and maintaining the cleanliness of streets, squares, sidewalks, stairways and other areas for public use in Veliko Tarnovo Municipality and the legally conforming expenditure of budget funds, which are good grounds for selection of the negotiated procedure without notice for the present public procurement award. 
 
According to the contracting authority, there is no legal prohibition to award the activities under Art.2 of OSSPP with a contract on a monthly basis until completion of the appealed open procedure. Pursuant to Art.1 of PPA, the conduct of the public procurement is for the purpose of ensuring efficiency in the expenditure of budget and off-budget funds. The decision for initiating a procedure is taken by the contracting authority while observing the principles and conditions set out in PPA and, in any case, the conducting of a public procurement award procedure conforms to the interests of the contracting authority, rather than the needs of potential tenderers. In view of the subject of the public procurement, the difficult and legally non-conforming absorption of the planned budget and off-budget funds would violate the purpose and principles set in Art.1 and Art.2 of PPA. In this case, it is an important fact that by performing the activity under the procurement repeatedly through letters of award on the grounds of Art.2, Para 2, Item 2 of OSSPP, the cumulative value of the procurement exceeds the threshold of BGN 15 000, evidences of which are presented (Item 8 of the factual part of the decision). In fact it means that for the implementation of the activity, performed by the appellant, based on these letters of assignment, as of the date of ruling on the process of Decision № RD 24-46/04.08.2008 of the contracting authority, there has been an urgent need to conduct a public procurement under the rules of PPA. Moreover, if the law does not explicitly provide for prohibition of procurement on monthly basis, it clearly does not provide for using these options to circumvent its underlying texts related to the efficient expenditure of budget and off-budget resources. In the initiation decision, the Mayor of Veliko Tarnovo Municipality expressly specifies as reason for selection of the procedure that the possibility for the award of the implementation of the service under Art.2 of OSSPP is exhausted, which is substantiated by the presented evidences under the case, cited above. In view of the above stated facts, the only possibility for the contracting authority is to initiate a negotiated procedure without notice with a view to assigning the activity related to the implementation of the service, subject of the procurement, on such legal grounds that justify the expenditure of funds for its implementation without prejudice to the law. 
 
The above stated conclusions, accepted by CPC, does not contradict the adopted Ruling of 24.07.2008 on imposing the interim measure, as far as of the date of pronouncing the ruling, no evidence is presented before the Commission that until pronouncing on the merits of the dispute,  the planned resources will be spent, as such evidences, as established, are available at the moment of pronouncing the present ruling, i.e. these pertain to a different factual hypothesis, in which the said act of CPC is adopted. 
 
2. CPC considers ungrounded the allegation that the contracting authority has infringed the principles of free and fair competition under the terms of Art.2 of PPA, because it invited only one tenderer for participation in the procedure. 
 
Pursuant to the provisions of Art.93, Para 4 of PPA, when the contracting authority invites more than one tenderer, the proposals made and the agreements achieved with each of them are reflected in a separate memorandum, which is signed by the members of the commission and the tenderer. This text clearly proves that the contracting authority may invite only one entity, but as far as there is no established criteria in the law the contracting authority to comply with in its choice of the number of specific person/persons, it is a matter of operational autonomy of the contracting authority, which is not appealable under the rules of PPA.  
 
Hence, by inviting only one tenderer, none of the provisions of PPA is infringed, and exactly how many tenderers should be invited could not be subject of appeal with CPC. 
 
3. In connection with the allegation that the value of the public procurement is not indicated, CPC ascertains that in the decision for initiating the public procurement there is not actually a set specific estimated value of the procurement. However, as far as PPA does not explicitly establish a requirement of such a value, and the form for filling in the decision for initiation of a negotiated procedure without notice in the register of PPA does not contain a field for such information, as the contracting authority correctly noted in its opinion, CPC considers that there is no infringement of Art.15, Para 1, Para 2, Item 4 b. “a”, Para 3 and Para 5 of PPA. 
 
As an additional argument, CPC highlights the fact that in this case the period for implementation of the procurement can not be determined as of the date of the decision for initiation, since it is until closing of the suspended procedure with the same subject with concluding a contract, which time can not be determined. After performing the factual and legal analysis and on the grounds of Art.122d, Para 1, Item 1 of PPA, the Commission on Protectionof Competition leaves without action the appeal of ”Komunalno Stopanstvo” EOOD, Veliko Tarnovo, against Decision № RD 24-46/04.08.2008 of the Mayor of Veliko Tarnovo Municipality for initiation of a public procurement award procedure through a negotiated procedure without notice on the subject of “Sanitation and Maintaining Cleanliness of Streets, Squares, Pavements, Stairways and Other Areas for Public Use in Veliko Tarnovo Municipality.”
