By Decision № 915/18.10.2007, the Commission on Protection of Competion (CPC) ruled on the appeal of  “Denima - 2001” OOD,  Sofia against Order № 837 / 27.07.2007  of the Mayor of Sevlievo Municipality for ranking  the tenderers and selection of a contractor of small-scale public procurement: “Operational Maintainance, Repair and Rehabilitaion Works of the Street Lighting on the Territory of Sevlievo Municipality”, initiated by Order № 667 /14.06.2007  of the contracting authority. 

The appelant appeals against Order № 837/27.07.2007 of the Mayor of Sevlievo Municipality for ranking the tenderers and selection of a contractor of small-scale public procurement, by means of which the appellant’s tender is “disqualified” from participation in the procedure and which is grounded on the fact that the price quoted is 30% lower than the average price in the rest of the tenders, and that despite the additional explanations no objective circumstances are indicated regarding its setting. According to “Denima - 2001” OOD, the stated reason of the tender commission for disqualification of the appelant from participation in the procedure is ungrounded, since in the reasoning presented by the tenderer regarding the price quoted, the circumstances for its setting are given in too many details. Apart from that, in 2006 Sevlievo Municipality organized a tender under the same conditions and, the appellant’s company was chosen as a public procurement contractor after providing the same additional reasoning. It is specified in the appeal that, upon participation in the appealed public procurement, the tenderer offered a higher price than the price proposed in 2006; nevertheless the tenderer is disqualified from participation in the procedure. According to the appelant, the above stated proves that the public porcurement award procedure was not organized on equal terms for all participants and was not in pursuit of the objective of PPA and the competition between tenderers.

In the opinion of the Mayor of Sevlievo Municipality, the contracting authority objects to the reasons stated in the appeal of “Denima - 2001” OOD and considers that the latter are ungrounded and unverified.  He specifies that the actions of the tender commission, appointed by the contracting authority in the course of the publc procurement awarding procedure, are fully backed by arguments and legally conforming. In view of the above, the decision of the mayor of the Sevlievo Municipality for ranking the tenderers and selection of a public procurement contractor is in conformity with the law, since it is based on the memorandum on the work of the tender commission, which objectifies its actions. According to the contracting authority, the arguments in the appealed act relating to the disqualification of the tender of  “Denima - 2001” OOD,  Sofia are stated in detail.  
Parties to proceedings with CPC are “DENIMA - 2001” OOD, Sofia – appelant, MAYOR OF SEVLIEVO MUNICIPALITY – contracting authority,   “ENERGOINZHENERING” EOOD,  Sevlievo – constituted as interested party.  

In the course of examination of the case file, CPC has established that as per  the “Full description of the subject of the procurement”, the latter covers the following activities – 1. Operational maintenance and 2. Repair and rehabilitation works, 3. Supply of parts for street lighting and 4. Supply of parts for LC Panel, i.e. the subject of the procurement is combined – service (operational maintenance), supply (of parts for street lighting), and construction (repair and rehabilitation works). With a view to the above said, CPC considers that the commission for conducting the procedure should review and assess the quotations of the tenderers in all elements of the public procurement, since they are mutually related. According to the methodology for assessment of the tenders, the indicator under which the tenders shall be assessed is too general - “price”, without specifying what precisely it should include. In this case, however, in the tender documentation - Annex № 1 „Quotation”  - it is written that the quotation includes the price offered by the tenderer for implementation of the subject of public procurement under item 1, 2, 3 and 4 from the „Full Description” of the public procurement. Hence, in the so established competition documentation, as well as in view of the combined subject of the public procurement, the tender commission should have taken into account the prices presented by tenderers on all four types of activities, subject of the procurement. Furthermore, as per the draft contract, the selected for public procurement contractor should execute the indicated types of work: I. Operational maintenance, II. Supply of parts for street light, III. Supply of parts for LC Panel, and IV. Repair and Rehabilitation Works and price-setting indicators for unforeseen works, where the contracting authority under ensured financing assigns the types of work under items 3 and 4. The contractor is also obliged to execute the works by type, relevant requirements, and individual prices of labor according to the submitted tender, an integral part of this contract. Hence, the selected contractor of the procurement is obliged to perform the subject of the procurement, i.e. except for performing the service of operational maintenance, it is obliged to perform the rest of the  activities even if at a later stage under ensured financing. 

In the present case, according to the Memorandum of the commission, the quotations are assessed solely under item 1 of the „Full Description” of the subject of the public procurement (operational maintenance), where the tender commission has not discussed and assessed the offered prices referring to performing the types of work under items  2, 3 and 4 /Supply of parts for street lighting, Supply of parts for LC Panel, repair and rehabilitation works, and price-setting indicators for unforeseen works/. 

In view of the aforesaid, CPC considers that the tender of  appelant, “Denima - 2001” OOD, is illegally disqualified from participation in the procedure on the grounds of Art.39, Para 1 of OSSPP. In the cases under Art.39, Para 1 of OSSPP, when a tenderer proposed a price, which is 30% lower than the average price of the rest of the offers for a given public procurement, the assessment of whether to accept the argumentation or disqualify the tenderer is entirely within the prerogatives of the Commission and it is not subject to control for legal conformity with CPC or before the court. The text of the abovementioned provision, however, requires the price quoted to be 30% lower than the average price for the public procurement, i.e. in this case the price quoted is formulated from the proposed prices for each of the activities, subject of a given public procurement. As established above, the tender commission has assessed the tenders under one of the parameters of the subject of public procurement only – operational maintenance. Regarding this parameter, the price tendered by the applicant is indeed 30% lower than the average price of the rest of the offers formulated on the basis of the prices offered by the rest of the tenderers for operational maintenance only. However, as far as in the this case, the comission has not considered and assessed the prices offered by the tenderers under all items /1,2,3 and 4 of the “Full Description/ of the public procurement scope, it is not clear whether upon a calculation of the average price for implementation, including the price offers of the rest of the tenderers under all four parameters (items) of the given procurement, the price of the appellant for the same procurement would indeed be 30% lower. 

In view of the aforesaid, CPC considers that the tender commission performed a substantial violation, since it did not consider the quotations of all tenderers in the procedure  regarding all activities within the scope of the procurement and, as a result of which, it disqualified the tender of  “Denima - 2001” OOD in the absence of legal grounds. The established violation results in a revocation of the final act of the contracting authority, since the order for ranking the tenderers and selection of a contractor was issued on the basis of the results of the Memorandum on the work of the commission for conducting the procedure dated 24.07.2007. 

