By Decision № 770/18.09.2007,  the Commission on Protection of Competion ruled on the appeal of “A.D. Hold” OOD,  Varna against Decision № 2152/19.06.2007 of the Mayor of Varna Municipality for ranking the tenderers and  selection of a contractor for public procurement: “Rehabilitation, refreshing, removal and application of new horizontal road marking of Varna Municipality”. 

The appeal claims that the decision of the contracting authority for ranking the tenderers and selection of a public procurement contractor is legally non-conforming. According to the appelant, the memorandum on the work of the tender commission presented the content of the candidates’ tenders without providing the reasons behind the assignment of points by its members regarding the indicators for assessment. In particular, under the indicator, “qualification of the tenderer” in the memorandum data on the qualification of the individual tenderers was absent and it was not made clear in what way the points were assigned, respectively under which qualification criteria. 

According to the opinion of the contracting authority, the appeal of “A. D. Hold” OOD is ungrounded. The decision of the contracting authority by which the tender documentation was approved, including also detailed argumentation of how the tenderers would be assessed, is a standalone administrative act. It is pointed out in the opinion that if the appelant had any uncertainties relating to the criteria for assessment and the methodology for assessment under the tenderer qualification criterion, the appellant had the opportunity to make an inquiry in the legally established period, as well as to appeal against the decision by which the documentation was approved. Such actions are not present and therefore the contracting authority considers that “A.D. Hold” OOD has missed the legal opportunity to express disagreement regarding the criterion for assessment of the tenderers. Furthermore, according to the contracting authority, the appelant did not present specific evidence relating to the circumstances alleged in the appeal; therefore the contracting authority pleads that the appeal be left without action. 

Parties to the present proceedings are “A.D Hold” OOD - appelant, Mayor of Varna Municipality – contracting authority, “Elit-Patna Signalizaciya” OOD- interested party. 

After  analyzing the evidence presented under the case file, CPC established that the appeal of “A.D. Hold” OOD was procedurally admissibe, since it was submitted on the grounds of Art.120, Para 1 of PPA with CPC on the first working day after the date of expiry of the legally established ten-day period of the notification of the company on the decision made (01.07.2007, Sunday). 

Considered in merits, the appeal is grounded. 

The tender documentation includes an assessment methodology of the proposals, where the indicators, based on which the complex assessment of each individual tenderer shall be formed are listed exhaustively: К=К1+К2+К3+К4+К5, where К1 is the guarantee period for the performed works, К2 is  “qualification of the  tenderer”, К3 is “firmly agreed upon individual prices for the types of works, indicated by the contracting authority”, К4 is “additional construction works” and К5 is “supply and storage costs”. Under indicators К1, К3, К4 and К5, the proposals of the tenderers are assessed by a set formula with clearly defined parameters. According to Attachment № 1, an integral part of the memorandum on the work of the Commission for conducting the procedure, the proposals of the tenderers were assessed in conformity with the indicators announced in advance by the contracting authority and their relative weight depending on the data, contained in their tenders. As far as in this case, under indicators К1, К3, К4 and К5, the ratings of the proposals are formulated after implementation of the provided by the methodology formulas described in detail in the factual part of the decision, then CPC considers that it is not necessary that the memorandum on the work of the tender commission contain other reasons referring to the score, received by each tenderer. 

At the same time, it is obvious from Attachment № 1 that under indicator К2 - “qualification of the tenderer”, no data is imported in the table as per the documentation on to the proposals of the tenderers, regarding their qualification for implementation of the procurement, therefore it is not clear how the points under this indicator have been determined. 

In this connection, the comission analyzes in merits only the legal conformity of the attachment of the methodology regarding this criterion with a view to its significance in the formulation of the final ranking.

The analysis of the data in Attachment № 1 indicates that the obtained ratings under indicator К2 are of crucial importance for the outcome of the competition, due to the following considerations: 

Under indicator К1, “A. D. Hold” OOD and the company ranked first „Elit – Patna Signalzaciya” OOD received an equal number of points from each of the members of the tender commission. Under indicators К3, К4 and К5, the appelant received a greater number of points in comparison with the number of points received by the selected public procurement contractor. Hence, the difference between the complex assessments of the two tenderers, and consequently the final ranking formulated on this basis, are based on the points, adjudicated by the tender commission under indicator К2 - qualification of the tenderer. These points are 53 for the appelant and 123 for the selected tenderer. 

If mathematically these points are subtracted from the final assessment of the two tenderers, the result is 443,15 and 490,14 points for the selected tenderer and the appellant respectively, i.e. the latter has a serious advantage if the subjective assessment under indicator К2 is not counted. In order to evaluate what is the significance of the assessment under indicator К2 for the calculation of the final assessment if, instead of the adjudicated 53 points, the appelant had received the highest scoring of 25 points from each of the seven commission members, the combined assessment would have been 175 points, which when added to 490, 14 points would  have resulted in a final assessment for the appelant of 665,14 points. At the same time, the actual assessment of the first-ranked candidate is 567.15 points, which shows that if the appelant had received the maximum number of points, then he would have won. The appelant would have been first in the ranking even if the selected tenderer had also received a maximum number of points under indicator К2, since this would have lead to a complex rating of 619.15 points that is still lower than the rating, which the appelant would have received in the case of a maximum assessment under indicator К2. 

Hence, as far as mathematically determined, the ratings of the tenderers under the disputed indicator are determining, then CPC considers that the absence of argumentation as to the way of conducting the ranking under this indicator on the part of the commission and the contracting authority results in the absence of transparency in the final ranking,  absence of substantiation of the decision for ranking, and consequently to its non-conformity with the law.

This constitutes grounds for revocation of the decision and for conducting a new ranking under guarantee of maximum transparency in the determination of the ratingt under the К2 criterion.

CPC considers that the request made by the appelant “A. D. Hold” OOD for adjudging the procedural expenses, including legal adviser remuneration, should be left without consideration, since the Commission has no such rights as per the Public Procurement Act.

With a view to the aforesaid, the Commission on Protection of Competition revokes as legally non-conforming the appealed decision of the Mayor of Varna Municipality for ranking the tenderers and selection of a contractor of public procurement,  returns the procedure to the phase of assessment of the tenders and implementation of new ranking in conformity with the reasons, stated in the present decision, and leaves without consideration the request for adjudging the procedural expenses and the legal adviser remuneration.

