By Decision № 767/18.09.2007, the Commission on Protection of Competition /CPC/ ruled on the appeal of “ENERGOREMONT HOLDING” AD, against the Decision of the Board of Directors of  “Toplofikacia Plovdiv” EAD for ranking thetenderers and selection of a contractor of public procurement, announced through Decision № 62/17.04.2007 of the contracting authority, having as subject: “Overhaul of TG-2 of a volume, as per Technical terms of reference”. 

The appellant considers that the commission for conducting the procedure has made the ranking of tenderers according to the abovementioned procedure without following the indicators as announced in advance by the contracting authority. “Energoremont Holding” AD submitted a tender regarding the price, technical and personnel security, experience in similar types of activity and available technologies, relevant to the subject of public procurement and being basic indicators for the assessment of the offers of all tenderers. According to appellant, since it submitted a lower quotation for the implementation of the public procurement and its technical proposal met the requirements of the contracting authority, then the commission for conducting the open competition did not adhere to the indicators for assessment as announced in advance. For this reason, the report prepared by the commission for conducting the procedure is incorrect; respectively the decision for selection of a contractor is compromised.

Per the opinion of the contracting authority, presented in the current proceedings, the appeal of “Energoremont Holding” AD is ungrounded, since in the tender documentation, “Instruction for tenderers”, both the method of assessment of the tenders and the assessment indicators, with their relative weight in the complex rating, are clearly indicated. According to the attached Memorandum on the work of the commission for conducting the procedure and the comparison table, which is an integral part of the latter in conformity with the methodology for assessment as announced in advance, the commission has correctly ranked first “Kiki- KP” OOD with 95,23 points and ranked second “Energoremont-Holding”AD with 89,80 points. 

Parties to the present proceedings are “Energoremont-Holding”AD - appellant, “Toplofikatsiq Plovdiv” EAD – a sectoral contracting authority and “Kiki- KP” OOD– constituted interested party.

After analyzing the evidence, presented under the case file, CPC established that the appeal of “Energoremont-Holding”AD was submitted on 09.07.2007  to the appropriate body and within the ten-day period under Art.120, Para 2 of PPA from the moment of notification of the appealed act, namely 27.06.2007, hence, it is procedurally admissible.

Considered in merits, the appeal is ungrounded.

As for the allegation that the commission for conducting the procedure has not followed the indicators as announced in advance by the contracting authority and has incorrectly ranked “Energoremont-Holding” AD second, it is ungrounded. As far as in the present case the final act of the contracting authority is being appealed, namely the decision for ranking the tenderers and selection of a public procurement contractor, it should be established whether the commission for conducting the procedure has assessed the tenders of the candidates in conformity with the conditions  as announced in advance by the contracting authority, according to the provisions of Art.71, Para 1 PPA.

The contracting authority has defined the methodology for determining the complex assessment of the tenders in the tender documentation for participation in the public procurement award procedure, according to the requirements of Art.28, Para 2 of PPA. The ranking of the tenders is conducted on the basis of complex assessment using the methodology, determining the most economically advantageous offer. The tender, receiving the highest complex rating “К”, ranks first. The complex rating К is formulated as the total of weighted individual indicator ratings according to a predefined formula. The assessment method according to the three indicators set by the contracting authority for tender assessment – price of the tender, period of the overhaul implementation, and guarantee period, as well as the determination method of the complex rating, are described in detail in the methodology, accepted by the contracting authority. The rating obtained under each of these indicators is calculated according to a formula with parameters, subject to mathematical calculation.  

According to the memorandum on the work of the commission attached under the case file, as well as the comparison table constituting an integral part thereof, the complex rating obtained for each tender has been calculated in conformity with the conditions announced in advance by the contracting authority. The proposals of the tenderers are assessed according to the above-mentioned indicators, in conformity with their relative weight and based on the data, presented by the candidates and contained in the tender applications for participation in the procedure. In conformity with the provisions of Art.72, Para 1, point 4 of PPA, the memorandum on the work of the commission for conducting the procedure also contains a short description of the tenders in their parts relating to the circumstances based on which they have obtained the complex rating. 

According to the public procurement notice, the criterion for assessment of the proposals, submitted by the tenderers in the public procurement award procedure is “the most economically advantageous tender”. According to PPA, “the most economically advantageous tender” is the tender that meets in the highest degree the conditions announced in advance of the contracting authority, the indicators and their weight directly related to the subject of the public procurement. From the proposal assessment methodology, specified in tender documentation for participation in the appealed procedure, it is clear that the price represents only one of the indicators, under which the proposals of the tenderers shall be assessed. As established above, the selection of the contracting authority is made on the basis of the ratings obtained under each of the indicators set by the assessment methodology, where the most advantageous to the contracting authority proposal is the one that has obtained the highest complex rating. Hence, the claim of “Energoremont-Holding”AD that it has proposed a price lower than the first-ranked tenderer, which has lead to non-adherence to the assessment criteria set in advance by the commission for conducting the procedure, is ungrounded.

With a view to the afore-said, CPC considers that the appealed act of the contracting authority is legally conforming and should not be revoked.  
