By Decision № 584/15.07.2008, the Commission on Protection of Competition ruled on the appeal of ET “Elektra-Asen Siderov” against Order № А - 269/19.05.2008 of the Mayor of Dospat Municipality for ranking the tenderers and selection of a contractor of small-scale public procurement: “Performing CIW for the Construction of Main Collection Chanel Site in Dospat.” 
The appellant claims that by exceeding its powers, the commission for conducting the procedure changed the conditions announced by the contracting authority and admitted for review the tender of “Inert-Beton Transportstroj” OOD /first-ranked tenderer/, despite the lack of a document for registration in the Central Professional Register and an issued certificate for construction of sites of Second Category, Second Group, as set in the public procurement notice. The appellant, ET “Elektra-Asen Siderov”, considers the appealed act unreasoned, which constitutes an essential violation of the administrative and procedural rules for public procurement awarding, in view of the fact that the Memorandum on the work of the commission also lacks motivation. There are essential omissions in its facts material, conclusive section and the reasons in the section on the admittance of tenderers and ranking of tenders.

Regarding the allegations set forth in the appeal, the contracting authority-  the Mayor of Dospat Municipality - presented an opinion, which specifies that the subject of the public procurement requires professional qualification and potential for implementation of sites of Second Category, Fourth Group, but due to an obvious technical mistake at the very beginning – with the publishing of the initiation notice for the procedure and preparation of tender documentation  - it is written by mistake, in this case, an unnecessarily requirement that the tenderers should be registered under the Second Category in the Central Professional Register  of Constructors. In this case, both tenderers had such registration, but the appellant also had the unnecessary and incorrectly announced by mistake registration of second category, second group. The Mayor’s opinion states the reasons relating to the fact that the entry of second category, second group is an obvious technical mistake, viz. the name of the subject of the public procurement itself is included in fourth group, second category, i.e. it is clear for any construction specialist, registered in the Central Professional Register, that this refers to a document of registration for the latter category. 

In the course of the proceedings, initiated with the Commission on Protection of Competition, the tenderer, “INERT-BETON TRANSPORTSTROJ” OOD, selected for a contractor of the procurement, also presented its opinion. According to it, the appeal lodged with the CPC is ungrounded, since after familiarization with the public procurement notice, the tenderer decided that the requirement for presenting a certificate for registration in the Central Professional Register for sites of Second Category, Second Group could not be related to the subject of the public procurement, i.e. it c constitutes an obvious mistake. For this reason, the tenderer presented a certificate for construction of construction works of Second Category, Fourth Group relating to the subject of the procurement.

Parties to the initiated proceedings with CPC regarding the lodged appeal are: 

ET “ELEKTRA-ASEN SIDEROV”- appellant, MAYOR OF DOSPAT MUNICIPALITY- contracting authority, and “INERT-BETON TRANSPORTSTROJ” OOD - interested party. 

The Commission on Protection of Competition established that the appeal of ET “ELEKTRA-ASEN SIDEROV” was lodged with CPC on 09.06.2008.  By fax on the same date, the contracting authority was notified of an appeal lodged with the CPC, as well as the containing claim in it for imposing an interim measure “suspension” of the procedure. The public procurement awarding contract was concluded on 30.05.2008, as the Commission was notified of that circumstance by an incoming letter № CPC-333/30.06.2008 from the contracting authority. In this case, the contract for implementation of the public procurement was concluded in violation of PPA, since the contracting authority did not wait for the specified in the imperative provision of Art.120, Para 2 PPA ten-day period for appeal against Order № А- 269/19.05.2008 for ranking of the tenderers and selection of a contractor, which expired on 08.06.2008 /holiday/, i.e. on 09.06.2008 /the next working day/, as of the day of notification of the appealed act on 29.05.2008  

Insofar as the contracting authority concluded a contract for awarding a public procurement in violation of the law, the lodged appeal is procedurally admissible. 

The CPC accepts that the appeal, reviewed in merits, is justified.

In the public procurement notice, the contracting authority set a requirement to the tenderers to produce documents of registration in the Central Professional Register  of Constructors /CPRC/ and of construction of sites of second category, second group. The decision to initiate the public procurement award procedure, with which the tender documentation and the public procurement notice were approved, was effective and therefore it is an obligation of any tenderer to submit a tender, which conforms with the requirements announced in advance and, respectively, the tender commission to compare the documents contained in the tenders with the requirements of the contracting authority. In view of the fact that the selected public procurement contractor did not ask for explanation regarding the documentation and did not send a specific inquiry to the contracting authority relating to what type of certificate should be presented, CPC assumes that  this tenderer did not exercise its rights provided by OSSPP, and  therefore the tenderer accepted the requirements set in the documentation for clearly stated, including the requirements for presenting a certificate, issued by CPRC for constructions of second category, second group. As far as the condition for presenting a certificate for constructions of second group, second category, is quite clearly formulated by the contracting authority, then “Inert-Beton Transportstroj” OOD submitted a tender, which did not precisely conform to the established requirements. The fact that the tenderer, who is selected for a contractor, did not present a document, which was required in advance by the contracting authority, is sufficient reason for its disqualification from further participation in the procedure. In this case, the contracting authority included in the notice the requirement for presenting a certificate from CPRC for constructions of second group, second category, which did not correspond to the subject of the public procurement: “Performing CIW for the Construction of Main Collection Chanel in Dospat Site” that fell within the scope of constructions of second category,  fourth group. Therefore, the tender documentation contains a defect, which can not be eliminated without this resulting in a change of the conditions. The tender commission, before proceeding with its work for assessment of the tenders, had to  judge that it is not in a position to assess tenders, which do not conform to the requirement of the contracting authority for presenting certificates for constructions of second group, second category, since this requirement does not correspond to the subject of the public procurement. Within the powers and the obligations of the commission for conducting the procedure is the establishment of tenders, which do not conform exactly to the requirements set by the contracting authority. Respectively, the commission is the body, which  proposes to the contracting authority for disqualification from further participation any tender, which does not conform to requirements established in advance, regardless of whether the announced by the contracting authority requirements are relating, respectively not relating, to the subject of the procurement. 

Regarding the powers of the commission, it should be noted that the commission is constituted only to check the conformity of the tenders with the requirements of the contracting authority and assess and rank the qualified tenderers. The tender commission is not entitled to draw its own conclusions with regard to whether a technical mistake is made by setting a certain requirement; therefore, the commission does not have the right to take the attitude that other documents, which are not  indicated in the public procurement notice, or in the tender documentation, are conforming to the requirements of the contracting authority. If the commission considered that there was an incorrect setting of conditions, the only possibility for the commission is to propose to the contracting authority to exercise its powers under Art.24, Para 1, т. 6 of OSSPP and terminate the procedure because of defects in the notice, which result in a change in the conditions of the procedure. In this case, the commission neither proposed the tender of the tenderer, who was selected for a contractor for disqualification (since the tender does not conform to the requirement for presenting a certificate from CPRC for constructions of second group, second category, established by the contracting authority), nor made a proposal to the contracting authority to terminate the public procurement award procedure. Hence, the decision for ranking the tenderers and selection of a contractor, which entirely adopts the reasons of the tender commission, is legally non-conforming and it should be revoked.
In this case, the eligibility conditions for the tenderers to be admitted to assessment and ranking of the tenders and, in particular, the requirement for presenting a certificate for implementation of constructions of second group, second category, issued by CPRC, are introduced in such a way that if the procedure is not terminated and continued from the last legally conforming action – comparison of the tenders with the requirements announced in advance by the contracting authority - then this will result in not allowing the participation of an entity having a certificate from CPRC relating to the subject of the procurement because its tender would be disqualified. It is of importance that the procedures for public procurement awarding should be conducted while adhering to the underlying principles of PPA – a free and fair competition and equality of treatment of all participants. In this case, if assumed that a technical mistake was made when drawing up the requirement for producing a certificate for constructions of second group, second category as a result of which the tender commission, respectively the contracting authority, accepted that the document, presented by the first-ranked tenderer, which was not described in the notice and the tender documentation,  conformed to the above mentioned requirement in spite of the fact that the same is related to the subject of the procurement, then this would result in both violation of the principles of the law and a change in the conditions announced in advance by the contracting authority. On the other hand, while considering the requirements of the contracting authority, the tenderers are obliged to present exactly the required documents which, in this case, means that a certificate for implementation of constructions of second group, second category should be enclosed in the tenders for acceptance in the appealed procedure, and failing to do so will result in disqualification of the tenderer. Provided that this certificate is not related to the subject of the public procurement and, respectively, under no circumstances does it certify before the contracting authority that the tenderer is registered for implementation of constructions of second group, fourth category related to the subject of the present public procurement, then if the procedure is not terminated this will lead to a legally non-conforming result regarding ranking and selection of a contractor. 

In view of the aforesaid, the Commission on Protection of Competition revokes Decision № А - 269/19.05.2008 of the Mayor of Dospat Municipality on ranking the tenderers and the selection of a contractor of small-scale public procurement: “Performing CIW for а construction of Main Collection Chanel in Dospat Site” and returns the procedure to the phase of eligibility check of tenders with a view to the above stated reasons.

