BY DECISION  № 413/27.05.2008,  the Commission on Protection of Competion ruled on the appeal of the Road Construction Company “SBS” AD,  Stara Zagora and on an appeal of “PSI” AD,  Stara Zagora against Decision № И-Об-Г-В/04.03.2008 of the Director of Regional Road Administration, Stara Zagora,  National Road Infrastructure Fund for ranking the tenderers and selecting a contractor of public procurement for “Engineering /design and construction/ of road lots of the national road network in the region of Galabovo Municipality: Road ІІІ-5031 Opan-Galabovo-Simeonovgrad from kilometer 16 + 100 to kilometer 18 + 000 – Nova varianta, and Road ІІІ – 5504 Mudrets Village – Obruchishte –Galabovo from kilometer 0 + 000 to kilometer15 + 700”, initiated by Decision № И-Об-Г/17.12.2007 of the contracting authority. 

The two appelants claim that in Part ІІ of Terms for Participation, in the tender documentation the contracting authority has provided for an eligibility condition of tenderers – avilability of own, operative asphalt production base of proven production of asphalt composition in 2006 within the quantity of over 20 000 tons at a distance of up to 60 kms from the center of the site. The first-ranked tenderer does not meet the requirements of this condition, and evidence in this regard is not attached to its tender.

The next claim of the appelants is that according to the requirements of Law on Chamber of Constructors and the Spatial Planning Act, the constructors implementing constructions of first to fifth category need to be entered in the Central Professional Register of the Constructors. The bid of the first-ranked tenderer does not contain such documents, certifying its registering.

According to the opinion of the contracting authority, the appeals lodged by the Road Construction Company “SBS”AD and“PSI”AD are ungrounded and they have to be left without consideration. It is indicated in the Terms for Participation in the procedure that only tenderers meeting the listed requirements are admitted to the procedure, including the procession of their own, operative asphalt production base of proven production of asphalt composition within the quantity of over 20 000 tons in 2006, at a distance of 60 kms from the center of the site. These requirements particularize exhaustively the grounds for disqualification from the procedure; the missing evidence relating to the asphalt production base is not specified as a reason for disqualification of a tenderer. The opinion states that there is not any holdback to the contracting authority to require the necessary documents /the entering into the professional register of the Chamber of the constructors/ under a law effective after the opening of the procedure, upon concluding a contract with the first-ranked tenderer.   

Parties to the present proceedings are ” PSI” AD- appelant,  “Road Construction Company SBS”AD – appelant, The Director of „Regional Road Administration” – Stara Zagora /National Road Infrastructure Fund/ - contracting autghority and „Patstroj” Group - intersted party.  

CPC ascertained the fact that both companies were notified of the decision of the contracting authority on 06.03.2008. The appeals were submitted by post on 17.03.2008, which is obvious from the postal stamps on the envelopes, and were filed at the record keeping office of CPC on 19.03.2008. The appeals of the  Road Construction Company “SBS”AD and “PSI” AD are submitted within the envisaged period under Art. 120, Para 2 of PPA – they are procedurally admissible in view that the ten-day period has expired on 16.03.2008, which is a non-working day.  

Regarding the allegation that the first-ranked tenderer does not meet the preliminarily announced requirement of having its own, operative asphalt production base of proven production of asphalt composition 2006 with capacity of over 20 000 tons in 2006, at a distance of up to 60 kms from the center of the site, CPC considers it grounded.

In the tender submitted by „Patsrtorj” Association for participation in the procedure, Delivery Contract № 62496, concluded between „Patstroj” OOD /contracting autghority/ and Ammann Asphalt GmbH /supplier/ on 20.09.2007 for delivery of Asphalt Base Uniglobe 200 is produced as evidence of availability of own asphalt production base. According to “Set periods” Part  of the contract, the asphalt production base, subject of the contract, is to be ready for shipment on 07.01.2008 and  put into operation on 07.03.2008. According to the terms of payment of the asphalt production base, incorporated in the contract for delivery, the last installment of 5% is paid upon final acceptance, not later than 30 days after it is fit for use, payable 30 days of issuing of the invoice. The only invoice, which is contained in the tender of  the first-ranked tenderer, proves that the tenderer has paid  20% of the value of purchase - an asphalt production base, according to the terms of payment under the contract for delivery, concluded on 20.09.2007. Taking into account that other payment documents /invoices/ are not submitted, which should certify that the tenderer has paid the remainder of the value of the asphalt production base as of the final date for tender application - 25.02.2008 according to the payment scheme, CPC considers that there is not any evidence of the implementation of the above said contract, i.e. it is not proven that the asphalt production base has been delivered to the vendee and that it is its own property. In this case, the contracting authority does not challenge that, since at the time period for submission of tenders „Patsrtorj” Association is not an owner of the asphalt production base, subject of the contract of 20.09.2007 , as far as the contracting authority considers this contract a financial leasing contract under which the aqcuisition of the property would occur upon payment of the last installment. 

In view of the fact that tendered asphalt production base of the tenderer, who was selected for a contractor, should have been put into operation on 07.03.2008 according to the delivery schedule, then the asphalt base was not operative at the expiry of the period, envisaged for submission of tenders - 25.02.2008. In addition, it is not possible for the asphalt production base to have a production of asphalt composition within the quantity of over 20 000 tons in 2006. With regard to this, the contract for production and sale of asphalt-concrete composition, concluded on 13.02.2008 between “Technostroj-Engineering 99” AD,  Yambol /vendor/ and „Patstroj” OOD /vendee / submitted by the tenderer, who is selected for a contractor,  and the Statement in Writing of Dojcho Dojchev, Executive Director of “Technostroj- Engineering 99” AD, declaring that the quantities of asphalt compositions produced by the company amount to 36 648 tons in 2006,  should not be taken into consideration in the present proceedings. The said contract for production and sale of asphalt composition verifies that a third party /“Technostroj- Engineering 99” AD/ produces asphalt composition and the volume of production is more than 20 000 tons in 2006. As far as the latter company is not a partner in the group of the tenderers, „Patsrtorj” Association,  i.e. - it is not a tenderer in the procedure, then the submitted documents do not demonstrate that precisely this selected contractor has its own asphalt production base with proven production exceeding 20 000 tons in 2006.  In view of the fact that „Patstroj” Association tendered an asphalt production base, which is not its own and operative, then „Patsrtorj” Association does not meet the requirement for the  installations to be located at 60 kms from the center of the site. 
The allegation that it is not possible for a newly established legal entity to carry out the construction of the site under discussion because of lack of registration in compliance to the Law for the Chamber of the Constructors is also grounded. According to Article 3, Para 2 of the Law for the Chamber of the Constructors (LCC), the entities that carry out constructions of first to fifth category under Article 137, Para 1 of the Spatial Planning Act or separate type of construction and installation works, indicated in National Classification of Economic Activities, in the "Construction" Chapter, are subject to entry into the Central Professional Register of Constructors, further referred to as "the Register". According to Para 3 of the aforementioned provision, when natural or legal entities associate for implementation of construction works or separate types of  construction and installment works under Para 2, at least one of the tenderers in the association should be entered into the register.  Para 2 of the Transitional and Concluding Provisions of LCC stipulates that within a period of one year as of the entering into force of this law, and namely until 29.12.2007, the constructors should be entered into the Central Professional Register of Constructors and have issued certificates of the activities, they are entitled to perform. After expiry of indicated period, consrtructions of first to fifth category, as well as individual types of construction and installment works, may be performed only by constructors, entered in the register. It is obvious from the submitted documents that the tenderer „Patstroj” Association, selected as contractor, has not submitted a certificate of such registration as of the time of submitting its bid; neither has it complemented it later until the deadline for submission of bids. As far as in this case it is an open public procurement award procedure for construction activities, all tenderers in the procedure are obliged to present a certificate for registration in CPRC. The availability of this certificate is a proof for the contracting authority that the tenderer is registered according to the normative requirements for implementation of construction works and therefore is in a position to execute the subject of the public procurement. In the decision for initiation of the procedure, the contracting authority has instructed that the subject of the procurement is design and construction of road lots of the National Road Network, and the documentation contains a requirement to the tenderer to submit documents according to Article 51 of PPA, evidencing the technical capacities for implementation of the procurement. Hence, even if the contracting authority did not specifically included the submission of a certificate for registering in the CPRC as a requirement, with a view to demonstrating the potentials and  the professional qualification of the tenderer for implementation of the procurement,  „Patstroj” Association should have submitted such. In view of the fact that in the bid of  the selected contractor there is not a CPRC registeration document for neither of the two legal entities in the association, while the construction activities may be performed only by constructors entered into this register, then the first-ranked tenderer did not prove its technical capacity for implementing the project. 

The contracting authority notified the Comission on 27.05.2008 that it had concluded a contract for implementation of the public procurement.  The ruling of CPC  of 01.04. 2008, with which the Commission leaves without action the claim of “PSI” AD for imposing an interim measure – suspension of the procedure, was not appealed and it entered into force. The rulng of CPC of 27.03.2008, with which the Commission leaves without action the claim of Road Construction Company “SBS” AD for imposing an interim measure, was appealed before the Supreme Administartive Court /the SAC/. By Ruling dated 26.05.2008, the SAC rejected the appeal of RCC “SBS”AD and left effective the ruling of CPC. 

Provided that the contracting authority notified CPC about the concluded contract after entering into force of the rulings, which left without action the claims for imposing an interim measure, the Comission considers the contract lawfully concluded. 

With a view to the conducted factual and legal analysis, CPC ascertains the legal non-conformity of  Decision № И-Об-Г-В/04.03.2008  of the Director of the  Regional Road Administration, Stara Zagora,  within the National Road Infrastructure Fund for ranking of the tenderers and the selection of a public procurement contractor.  
8. By Ruling № 279/2006, the Commission on Protection of Competition pronounced on the appeal of “BASA AVIATION” OOD,  Sofia against Order № ОП-РЕ-49/18.10.2006 of the Minister of State Policy on Disasters and Accidents  evaluating the contractor of public procurement project: “Building of Aerospace Observation Center”. 

The appelant “BASA AVIATION” OOD,  Sofia  is a legitimate sub-contractor of „Elektron Progres” AD,  Sofia, whose bid is ranked second. The appelant was notified with a letter of 14.11.2006 for the decision, with which the tenderer „Elektron Progres” AD, Sofia is ranked second. 

The appelant considers itself an interested party under the provisions of PPA, since it is participating in the bid of  “Elektron Progres” AD,  Sofia, with 30 % of the total value of the procurement. According to “BASA AVIATION” OOD,  Sofia, the bid of  “Elektron Progres” AD,  Sofia would have been impossible without “BASA AVIATION” OOD’S participation and presents arguments in support of this statement.

Parties to the proceedings with CPC are “BASA AVIATION” OOD -appelant, THE MINSTER OF STATE POLICY ON DISASTERS AND ACCIDENTS – contracting autghority.  

With regard to the admissibility of the appeal of the sub-contractor, CPC takes the attitude that “BASA AVIATION” OOD appeals against Decision № ОП-РЕ-49/18.10.2006 of the Minister of State Policy on Disasters and Accidents, with which the tenderers in the public procurement procedure “Building of Aerospace Observation Center” are ranked. The appelant refers to the provisons of Art. 11 of PPA, where  the acts of the contracting authority are established as individual adminstrative acts and being such they are subject to appeal with CPC by any interested party, according to the rules envisaged by Art.120 of PPA. Actually, Art.120 of PPA provides for the opportunity of any interested party to appeal any act, action or omission of contracting authority within a given public procurement procedure. 

The Commission considers that the parties to the appealing should not be confound with the subjects of substantive relation. In Art.6 of PPA the subjects of the procedures under the public procurement awarding are explicitly indicated – contracting authorities, candidates, tenderers, and contractors. The provision contains an exhaustive listing in which the figure of sub-contractor is not included. The offer of  a certain sub-contractor (and it may be one or more) is part of the bid of the respective tenderer in the procedure under the publc procurement awarding. The tenderer submits the bid on its behalf and at the account of its own participation. The tenderer is a party to the procurement procedure, viz. The tenderer may appeal against the act and the actions of the contracting authority in this capacity. The sub-contractor is not an independent party to the procedure under the public procurement awarding. The proposals coming from the sub-contractor(s) are part of the bid of the respective tenderer, and the relations between them are of  legal civil character and they do not have relevance to the public procurement award procedure. As far as the sub-contractor “BASA AVIATION” OOD,  Sofia is not constituted as a tenderer in an open public procurement award procedure, it should not have the right of independent appealing against the acts of the contracting authority.

In view of the aforesaid, the Commission considers that there are no legal grounds based on which “BASA AVIATION” OOD to participate as an independent party in the proceedings with CPC and considers the appeal of “BASA AVIATION” OOD inadmissible. Under the above stated reasons, CPC terminates the initiated appeal procedure of the sub-contractor.
