BY DECISION № 221/10.03.2009, the Commission on Protection  of Competion ruled on the appeal  of „Fr. Lürssen Werft GmnH & Co. KG, Zum Alten Speicher 11, Bremen, FRG” against Decision № РDMF - 487/31.12.2008  of the Vice Minister of Finance and PHARE Program Manager, which announced the ranking and the selection of a contractor for individual position № 3 and 4 in the public procurement „Delivery of one 200–ton ship, two 60–ton ships, two 20-ton ships, six river-boats for the Border Police Chief Directorate, a Schengen Instrument Project  – Objective 1, Measure 2, Activity 3.” 

By Decision № DMF - 487/31.12.2008 of the Vice Minister of Finance and PHARE Program Manager, which announced the ranking and the selection of a contractor for individual position № 3 and 4 of the public procurement, the appelant, „Fr. Lürssen Werft GmnH & Co. KG”, is disqualified from further participation in the procedure. The motives underlying the disqualification are that the submitted tender for acceptance does not meet the requirement of the contracting authority, introduced with a letter № СF- -26-00-2780/07.11.2008, per which provided a candidate applies for more than one lot, for each individual lot the price is described in a separate price tender and is placed in a separate sealed non-transparent envelope marked “Price Tendered” and the envelope also indicates the number of the lot applied for. The appelant submitted a tender for acceptance under the four separate positions of the subject of the public procurement on the last day for submitting offers, 10.11.2008.

The two appeals of „Fr. Lürssen Werft GmnH & Co. KG” claimed that nowhere in the tender documentation has the contracting authority made a requirement that the prices tendered for individual lots should be presented in separate sealed envelopes. On the contrary, the documentation describes “one price tender” and one sealed envelope marked “Price Tendered”. According to the appelant, neither does the PPA require the price tenders for individual positions to be placed in separate envelopes. Moreover, the tender documentation states the following: „In case that the candiate participates in more than one position it should quote the price without VAT as well as the price with VAT for each position on a new line.” According to the appellant, this indication by itself does not presuppose preparation of a separate price tender for each individual position, not to mention the placement of such quotations in separate envelopes. Furthermore, the placement of the four tendered prices for the individual positions in a single or in separate envelopes could not influence the assessment of the tender commission and hence affect the selection of a contractor considering the lowest price assessment criterion. 
In response to the allegations in the appeal, the contracting authority specifies that the comission for conducting the procedure proposed the appellant’s tender to be disqualified from further participation in the procedure since, contrary to the requirement in the letter № СF- -26-00-2780/07.11.2008, the candiate enclosed a price tender for all individual positions /positions 1, 2, 3 and 4/ in a single envelope. The aforementioned letter, which provides an explanation regarding the mode of tendering a price for the individual positions, is an inseparable part of the documentation and a binding requirement to be followed by the tenderers. 




After the analysis of the tender of  “Fr. Lürssen Werft GmnH & Co. KG” presented under the case, CPC ascertained that the company has submitted a tender for acceptance under the four individual positions of the public procurement by submitting its price tendered for all individual positions in a single envelope in the envelope marked “Price tendered”. 

In this specific case, by a letter № CF- 26-00-2780/07.11.2008, the contracting authority specifies the mode of submitting price tendered in cases where a candidate participates in more than one position. In this case, it is irrelevant whether the written explanations in the letter make part of the tender documentation. Even if it is assumed that there is an omission on the part of the contracting authority in the prepared documentation and it has not specified explicitly that the price tendered for each individual position should be placed in a separate sealed envelope  in one common tender envelope, the appelant should have placed the price proposals for each single position of the four in separate envelopes, insofar as in the event of incompleteness of the documentation the law applies and the candidate should have complied with it. The inadequate knowledge of law does not relieve a particular tenderer from responsibility for the presentation of a tender that is not in conformity with the imperative requirements for submitting a tender, as is the obligation of the tenderers under Article 57, Para 2 of PPA. According to the imperative provision of Article 57, Para 2 of PPA, the price tendered is submitted in a separate sealed envelope marked “Price tendered” and placed in the tender envelope, i.e. no other documents should be placed in the envelope. In this regard the legislator has explicitly stated “Price Tendered” in singular precisely in view of the fact that for implementation of the procurement, whose subject is specified in individual positions, there is only one possible price for the implementation of each single position, as far as participation in the procedure does not allow for several versions.  

Having in mind the aforementioned, CPC considers the submission of prices tendered for individual positions in a single envelope and not in separate envelopes in contradiction with  the requirement of Article 57, Para 2 PPA.

Moreover, the legislator, in conformity with the principles for conducting the procedures, requires that only price offers of tenders that meet the eligibility criteria of the contracting authority be opened. The review of the technical proposals precedes the opening stage of the prices tendered, since in case of discrepancy of the tender with previously announced requirements in the documentation the candidate should be disqualified and his price tendered should not be opened. In support of this conclusion comes the text of Article 28 from the Implementing Regulations of PPA, according to which the Commission for conducting the procedure opens the envelopes marked "Price Tendered" only from candidates whose tenders are accepted for review. Hence, it is logical to assume that in case of participation in the procedure for more than one position, the candidate should submit the price of each individual position in a separate envelope marked „Price Tendered”, insofar as in accordance with the work stages of the commission objective possibility exists that the tender does not meet the requirements of the contracting authority for one position as a result of which the tenderer should be disqualified from participation and the quotations for this position not opened,  while at the same time the tender for the rest of the positions, which the candidate is applying for, is in conformity with the requirements announced in advance, as a result of which only the quotations for these particular positions will be opened. 

The argument of the appelant that the tender documentation reading „In case that the candiate participates in more than one position that candidate should quote on a new line the price without VAT as well as the price with VAT for each position.”, does not presuppose the preparation of a separate quotation for each individual position, is unsubstantiated. Per the text of this requirement, the candidate should submit a price with VAT as well as a price without VAT for each individual position, i.e. the contracting authority has indicated the way in which the price tendered for the implementation of each individual position under the procurement should be submitted. From the text of the quoted requirement, one cannot draw the definitive conclusion that the price tendered for all positions, for which the appelant has applied, should be enclosed in a single envelope. All the more that the provison of Article 57, Para 2 of PPA clearly defines the mode of enclosing the price offered. 

In view of the above, CPC considers that the appealed act of the contracting authority should not be revoked, as far as the appelant should have been disqualified from participation in the procedure because of not submitting the quotations for the four positions, for which the tenderer has applied, in separate envelopes marked “Price Tendered”, enclosed in one common tender envelope. 
