BY DECISION № 17/15.01.2007,  the Commission on Protection of Competion ruled on the appeal of the Pension Insurance Company “Doverie” AD, Sofia, which requests the CPC to revoke Decision № 380/20.11.2006 of the Manager на “Vodosnabdyavane i kanalizacia” EOOD,  Haskovo on ranking the tenderers and  selection of a contractor of public procurement: „Selection of pension insurance company for voluntary insurance of the workers and the employees of “Vodosnabdyavane i Kanalizatsia” AD,  Haskovo”. 

According to the appelant, the contested act is unmotivated and mandatory requisites are missing, namely: the tenderer selected as public procurement contractor is not announced. It is also pointed out that the decision contains incorrect and misleading information regarding the period, set for its appealing and the body before which the appeal is lodged. 

The appelant further claims that appellant’s tender is not reviewed and ranked , respectively, in conformity with the conditions announced in advance by the contracting authority in the methodology for assessment of the tenders for acceptance in a publc procurement award procedure. The assessment of the results from the technical proposal are not motivated and subjective attitude is given to it, since it is not made clear how the assessment is conducted following the established  indicator - “qualification of individuals involved in the procurement implementation”. As to the  “professional experience” indicator, it is claimed that the assessment is conducted on the basis of concluded “basic contracts for delivery of services”, while it is not clear what the term “basic” includes. The contracting authority has not provided any definition of the terms used, which creates a possibility for its various interpretation by the tenderers in the procedure. 

For the evaluation of the financial proposal, the following indicators are introduced: X - assessment of low rate proposed fee, Y- assessment of the lowest deductions proposed, Z- assessment of the method and term of payment in calendar days, which, according to the appelant, does not provide for selection of the most economically advantageous tender. Firstly, this is because one of the formulae - for selection of indicator Х is incorrect as it does not take into account the fact that  the fee may not be collected and, in such a case, the assigned value is “zero”. This is substantiated by the fact that  according to Article 256, Para 1 of  the Social Insurance Code (SIC), the indicated fee is collected for opening of individual accounts, while in this specific case the workers and the employees of the contracting authority already have opened individual accounts under an earlier contract for voluntary pension insurance. Therefore, the appelant did not project to charge a fee for this service, while the contracting authority reported for the tender of this candidate a fee within the amount of BGN 10, which is charged by the candidate in principal upon opening an individual account according to its price conditions relevant to all clients. Secondly, upon determination of У indicator, the proposal of the appelant for a deduction within the amount of 3,5%, applicable to insured persons, who have paid more than 36 contributions, is not taken into consideration, as this is substituted by the contracting authority with 4%, which is the general deduction, applicable according to the  Rules. Thirdly, upon determination of Z indicator, it is allowed that contributions may not be paid on monthly basis, in spite of the fact that the insurance contract is concluded for monthly contributions, and therefore the insured persons will not have any rights over it and they will loose investment returns from the contributions throughout the period of the action of the contract.

The contracting authority considers the appeal  lodged by the Pension Insurance Company “Doverie” AD,  Sofia ungrounded. It is pointed out in the opinion that Decision № 380/20.11.2006  of the Manager of “V i K” AD,  Haskovo for ranking the tenderers and selection of a public procurement contractor is in conformity with the law and motivated since it is absolutely clear who is the tenderer, who received  the highest complex rating and should be selected for a contarctor respectively. The contracting authority grounded itself on Article 10 of PPA, according to which a contractor is a tenderer in a public procurement award procedure, with whom the contracting authority has concluded a public procurement contract. It is pointed out in the opinion that more detailed information relating to ranking of candidates based on the complex rating is contained in the Memomorandum on the work of the Commission for review, assessment and ranking of tenderers, provided to the appelant in the legally established timeframe. With regard to the set period and the body with which the decision might be appealed, it is stated that there has been a technical mistake. 

In connection with the allegation of the appelant that the rating and the ranking of tenders were not conducted in conformity with the conditions announced in advance, the contracting authority states that it is so because it is already indicated in the tender documentation that any tenderer must present its current Rules for the organization and activity of the respective voluntary pension fund (VPF). During the review of the tenders there has been a variance between the initially announced parameters and those set in the Rules; therefore, when preparing the rating and the ranking, the Commission had to fully abide by the parameters set in the Rules of the respective VPF. The reason to give priority to the parameters set in the respective rules of the individual VPF, is the provisons of Article 258, Para 1 of the Social Insurance Code (SIC), per which the specific rate of the fees and deductions are determined in the Rules of VPF as, in addition, Article 259 stipulates that the latter may not charge fees and deductions, other than the ones specified in this chapter of the law.

 The contracting authority considers that there is not any subjective attitude during the rating of the tender since the rating is based on mathematical formulae. Regarding the formation of the rate of one of the indicators in the technical proposal – “professional experience”, the Commission was guided by the number of “basic contracts for delivery of services” concluded in the last three years, indicated by the tenderer.

The opinion specifies that “ViK” AD,  Haskovo has terminated the contract with PIC “Doverie” AD and announced a new procedure for selection of PIC for VPI of workers and employees of “ViK” AD,  Haskovo; therefore, upon the selection of Fn parameter, the Commission had to abide by the Rules for organization of VPF in conformity with the provisions of SIC and one of the underlying principles for equal treatment in PPA. 

The contracting authority specifies that the insurer is not allowed to transfer individual accounts from one pension fund to another; these are only the insured persons who could do so after they express that in person before a notary public. 

The parties under this case file are the Pension Insurance Company „Doverie” AD,  Sofia - appelant, ”Vodosnabdyavane i Kanalizatsia” EOOD,  Haskovo -  contracting autghority.  

In the course of the proceedings, the CPC established that the assessment of the technical capacity is based on the assessment of the professional experience, which is to be proven by a list of major contracts for delivery of services provided in the last three years, including the values, the dates and the recipients, attended by letters of recommendation on good performance, required from tenderers, as well as an assessment of the qualification, based on the persons, directly involved in the service delivery, indicated in the technical proposal. 

The technical capacities are assessed by weight factor Кт=0,45, calculated under the formula Tn (technical capacities) = ( A + B)/2, where А is the assessment of professional experience, and В is the assessment of qualification.

According to the memorandum of the Commission, under this indicator the appelant scored 60 points, while selected candidate  - 70 points.

The financial assessment performance is based on the total of three indicators by weight factor Кт = 0.55 under the formula Fn= X + Y + Z. The indicators are as follow: X- assessment for the lowest fee proposed, Y- assessment of the lowest deductions proposed, Z- assessment of the method and terms of payment in calendar days. 

Under indicator  X for the lowest price proposed, the maximum number of points is - 45. The calculation formula for the assessment is Х=Хn*45, where Хn is the lowest deductions and fees rate of „n” - the proposed deductions and fees rate. The maximum scoring is 45 points.

Under this indicator,  the proposal of  PIC “Doverie” AD,  Sofia is 0 BGN. For the calculation of this indicator, the Commission for review, assessment and ranking took into account the specified fee in the Rules for the activity and the organization of PIC “Doverie” AD to the amount of BGN 10 for opening an individual account. The proposal of  PIC „Saglasie” AD under this indicator is  BGN 8, according to the Rules for the activity and the organization of the company.

The scoring of the appelant and the selected tenderer is 36 points.

Under Y indicator - the lowest deductions proposed, the maximum scoring is 30 points. The assessment of the quoted price under this indicator is calculated under the formula У=Уn*30, where Уn is the ratio between „n” - the proposed deductions rate and the maximum rates indicated.

PIC “Doverie” AD - Sofia proposed 3.5% in its tender. When calculating the result, the Commission for review, assessment and ranking adopted a deduction within the amount of 4%, which corresponds to the deduction according to the Rules for the activity and the organization of the company, but it did not take into account that, according to these Rules, the deduction is 3,5% provided more than 36 monthly insurance contributions are being made.

The selected candidate proposed a deduction of 3, 5 %, which also complies with the specified rate in its Rules.
The scoring of the appelant under this indicator is 26,25 points, and of the selected candidate  - 30 points.

Under the Z indicator – method and terms of payment in case of a maximum deferred  payment, the maximum number of points is -  25. The assessment of the price quoted under this indicator is calculated by the formula Z = Zn*25, where Zn is the ratio between „n” - the proposed method and terms of payment of the contributions and the maximum rates indicated.

Under this indicator, the appelant scored 12,5 points, and the selected tenderer – 25.

According to Memorandum №17 of 14.11.06 of the Commission for review, assessment and ranking of the tender applications, PIC “Doverie” AD  is ranked at third place, with scoring of 60 points for technical capacity, and 74,75 points for financial proposal, i.e. the complex rating, obtained under the formula Еn=0,45. Tn + 0,55. Fn is 68 points.  

The first-ranked tenderer, PIC “Saglasie” AD, obtained 70 points for technical proposal and 100 points  for its financial proposal, i.e. the complex rating, formed on the indicated formula, is 86, 5 points.
After conducting analysis of provided evidence under the case file, the CPC found that the appeal is filed with CPC on  04.12.06 in the legally established ten-day period  of notification on 23.11.06 of the appealed act and, therefore, the appeal is admissibe. In merits, it is considered unsubstantiated. 

As a matter of fact, in the memorandum on the work of the commission for review, assessment and ranking and in the decision, which announced the ranking of tenderers in the said procedure, the tenderer who was selected for a contractor is not named, but only the ranking of all tenderers in the procedure is presented in conformity with awarded complex ratings. At the same time, however, according to the Tender Assessment  Methodology, the tenderer who obtained the highest complex rating is ranked first. PPA stipulates that the contracting authority selects for a contarctor the tenderer, who offerred the most economically advantageous tender, in cases when the most economically advantageous tender is the assessment criteria, as is the present case. Of the aforementioned, it follows that the first-ranked is the one, who obtained the highest rating;  therefore, its tender is to be  the most economically advantageous for the contracting authority. Hence, not specifying the name of the selected contarctor is not an essential violation of the procedural rules, since it is obvious from the decision on the ranking made which tenderer made the most advantageous proposal in the procedure.

Regarding the allegation that incorrect and misleading information is contained in the decision for ranking regarding the period, set for its appealing and the body with which the appeal is lodged, the CPC considers it a technical error, made by the ontracting authority, but not a procedural violation. This is substantiated by the fact that in the public procurement notice, as well as in the decision for initiation of the procedure published on web page of PPA, the set period and the body with which the acts of the contracting authority could be appealed, namely the Commission on Protection of Competion, are clearly specified. The fact that the appellant’s appeal has been filed with CPC within the leaglly established ten-day period is also evidence that the appelant has not been misled by the incorrect information.

Regarding the allegation that the rating of the results from the technical proposal are not grounded and subjective attitude is given to them,  as well as that the proposed by the appelant values are not taken into consideration in the evaluation of the financial proposal, it was established that the assessment of the technical capacity, required  for the implementation of the public procurement, is calculated under the  formula Tn=(A+B)/2, with clearly set and liable to precise mathematical calculation parameters in the Assessment Methodology, indicated in the factual part of the present decison. In this regard, what parameters should  be assessed is an issue of expedience and of the exclusive competency of the contracting authority. 

The rating of the financial proposal is assessed based on the aggregation of the three indicators – X, Y and Z. Regarding the formula for selection of indicator Х, it is established that it is not precise and does not allow an adequate assessment of the tenders, as far as the fact that the fee may not be charged and in such a case the value, which should be set is “zero”. However, since it is explicitly specified in the Methodology that the tenderer, who offerred the lowest fee, is to obtain the maximum number of points - 45, then this lack of precision should not lead to impossibility to assess the tenders under this indicator in principle. 

In this specific case, however, the Comission committed a procedural violation, since it took the fee for opening of an account within the amount of 10 BGN,  specified in the Rules of PIC “Doverie” AD , instead of the proposed “zero” fee according to the tender, which is based on the fact that the tenderer has a concluded contract for complementary pension insurance with „V i K” EOOD,  Haskovo, and respectively the employees and the workers in the company already have opened individual accounts; therefore there is no need for opening new ones. The violation results from the fact that any insured person may have only one individual account for complementary voluntary pension insurance (CVPI) in a given pension fund according to Article 234, Para 2 of the Social Insurance Code,, i.e. if the contracting authority concludes a contract with PIC “Doverie” AD it is not necessary to open new individual accounts and pay a fee for that. The contracting authority should have known it and taken it into consideration when calculating the result by assigning the maximum number of points - 45 to  PAC “Doverie” AD, but not 36 points.

Regarding the next Y indicator - assessment of the lowest deductions proposed, there is also a violation on the part of the Commission. The proposed deductions in the tender of  the appelant are within the amount of 3.5%. But, for the calculations, the Commission  again considered the values, indicated in the Rules for the organization and the activity of the company, namely 4%, without taking into account that the Rules of the company specifies that the deduction is within the amount of 3.5% upon payment of more than 36 monthly contributions. However, more than 80 contributions to the individual accounts of the employees have been made, based on a previous contract for voluntary pension insurance, concluded between PIC “Doverie” AD and “ViK” AD, Haskovo 

Therefore, if the formula were applied correctly, the result of the appelant would be 30 points, not 26.25 points.

Hence, the financial proposal of the appelant should be scored with 87,5 points, not  - 74,75 points, therefore the final assessment of  PIC “Doverie” AD should be 75 points /En = 0.45*Tn/60/ + 0.55*Fn/87.5/ = 75/,  not 68 points.
The tender of the first-ranked tenderer, “Saglasie” AD, is assessed in conformity with the established requirements in the Methodology and according to the proposal the tenderer made, as a result of whcih the tenderer obtained 86.5 points.
In view of the aforementioned arguments, CPC considers that no doubt there is procedural violation in the assessment and the ranking of the tenders, since the commission has not taken into account the data indicated in the proposal of the appelant regarding  the Х and Y indicators. 

As far as in case of correct application of the values, indicated in the tender of   PIC “Doverie” AD for the two indicators, the ranking of tenderers would not be changed, CPC considers that committed procedural violation is not essential, since it has not resulted in change of legal effects regarding the decision and actually it has not affected the interest of the appelant, who in principle would not be in a position to take the place. Hence, CPC should not revoke the appealed decision because of these two procedural violations only, since they do not compromise the final ranking.

The allegations that the term “basic contracts for delivery of services” is not rendered concrete by the contracting authority, which implies various interpretations on the part of pension insurance companies, as well as that the Z indicator for the method and term of payment in calendar days included in the financial proposal is not correctly determined with a view to the most economically advantageous tender, were not  considered in substance during the proceedings. This is based on the provisions of  Art. 120, Para 2 of PPA, envisaging that an appeal could be lodged by any interested party within ten-day period of its notifying on the respective decision or action, and if not notified – of the date of learning, or of the date of expiry of the set timeframe for the implementation of the respective action. Hence, there is an opportunity provided to appeal against the Decision for initiation of the procedure separately from the appeal against the Decision on the ranking of tenderers and the selection of a contractor. The period set for this action is ten days, and it is obvious from Invoice № 41530/30.10.2006 for purchasing tender documentation for participation in the public procurement award procedure that this period has expired on 09.11.2006.  With the expiry of this period, the tenderer is made void of any opportunity to appeal against the conditions, established by the Decision for initiation of the procedure, as well as against the requirements included in the tender documentation for participation in the procedure thereafter – in the said case, to appeal against the Decision for the ranking of tenderers and the selection of a contractor. 

Based on the aforesaid, the Commission on Protection of Competion leaves the appeal of PIC “Doverie” AD,  Sofia without action.  

