By Decision № 120 of 12. 02. 2009, the Commission on Protection of Competition /CPC/ ruled on the appeal of the Enterprise for Management of Environmental Protection Activities (EMEPA) against the Decision of the Executive Director of „SPECIALIZED HOSPITAL FOR ACTIVE TREATMENT OF CARDIO-VASCULAR DISEASES– NATIONAL CARDIOLOGY HOSPITAL” EAD /„SHATCVD-NCH” EAD/ for selection of a contractor of public procurement under a framework agreement of 15.10.2008, concluded after conducting an open tender procedure: „Treatment (transportation, neutralizing, and other concomitant activities related to destruction) of hazardous hospital waste of “SHATCVD-NCH” EAD via concluded contracts based on a framework agreement”.

The quotation proposed by the appellant is disqualified from the assessment, since the tenderer did not observe the requirement that the final price is to be offered in BGN per kilo of waste and indicated payment terms, different from period, agreed in the framework agreement.

The appellant considers the decision of the executive director of „SHATCVD-NCH” EAD, by which the Enterprise for Management of Environmental Protection Activities (EMEPA) is disqualified from the procedure, legally non-conforming and unjustified, being taken in violation of the procedural rules and contradictory to the framework agreement agreed by the parties.
On the grounds of a conducted open public procurement award procedure, a framework agreement under the provisions of Article 93c, Para 2 of PPA is concluded between „SHATCVD-NCH” EAD – the contracting authority and the Enterprise for Management of Environmental Protection Activities (EMEPA) – the appellant and ET „Tsvetanka Pavlova-2003”. The framework agreement states that the contracting authority shall assign the implementation of procurement through a contract concluded based on framework agreement applying the procedure, detailed by Article 93c of PPA. The appellant claims that the appellant’s price tendered in response to the invitation sent by the contracting authority complies with all requirements agreed in the framework agreement.
According to the appellant, the conclusions of the contracting authority that the requirement for offering a final price in BGN per kilo is not observed are ungrounded. The appellant maintains that there is not such a requirement in the framework agreement and there is not a specified normative act, which imposes such an obligation on the persons, with whom the framework agreement is concluded.

The appellant considers that in the submitted tender not only includes a specific price per kilo of waste at the amount of BGN 1.65  (without VAT), but also a price for the disinfection and washing service, loading and dumping operations, and temporary storage of containers. 

According to the appellant, the argument that the indicated payment deadline in the quotation is different from the agreed one in the framework agreement is ungrounded. There is an offered reasonable period of fourteen days in favor of the contracting authority in the submitted tender. Within this period, the service has to be paid after presenting an invoice and accounting documentation. The provided period, according to the appellant, is not contradictory to the agreed one in the framework agreement for making the payment until 20th day of the month after the reporting month, on the contrary – it is complementary to the agreement.

The appellant claims that data is missing in the appealed decision, which could be the grounds for the assigned 10 points to the first-ranked tenderer ET „Tsvetanka Pavlova-2003” under the indicator for reliability of performance. 
In view of the aforesaid, the appellant asks CPC to require the complete case file from the contracting authority and after familiarizing with the documents in it, to assure itself of the alleged violations in the work of the Commission for the conducting of the procedure and rescind the decision of the Executive Director of „SHATCVD-NCH” EAD as groundless. The appellant also insists that the Commission should provide binding instructions to the contracting authority for admission and assessment of the tender of the Enterprise for Management of Environmental Protection Activities (EMEPA and re-assessment of the tender of the first-ranked tenderer.

The appellant claims adjudication of costs incurred under the case.
In its opinion, the contracting authority contests entirely the allegations in the appeal and considers them ungrounded. The allegation of the appellant that there is not a requirement that the final price should be offered in BGN per kilo in the price quoted is not true. In the Tender Application Form, submitted by the appellant under a procedure for selection of potential contractors and upon conclusion of a framework agreement, the following text is clearly written: „To submit tenders under the provisions of Art. 93c, Para 2, Item 2 of PPA within up to 5 calendar days as of the date of receipt of the written invitation to fax number: 9804131”. The documentation for conducting the procedure contains „Tender Application Form Template” within the meaning of Article 93 c, Para 2, Item 2 of PPA. The contracting authority maintains that the tender application form, approved by the Decision for initiation of the procedure, should contain only the price rate indicated in BGN per  kilo of waste and unconditional agreement with the rest of the  framework agreement parameters. It is explicitly defined that the indicated price must be the final one and other services should not be offered beyond the said price. In view of the established assessment methodology of price quoted, free offering of other payments, out of the one approved in advance, leads to the impossibility of implementation of the Methodology for assessment of the tenders. According to the contracting authority, the services proposed for additional payment, are to be part of the obligations of the contractor as this is included in the texts of the tender documentation. The same texts are incorporated in the Tender Application Form, which the appellant submitted for conclusion of the framework agreement, as well as in the Framework Agreement itself. The contracting authority states that the appellant has indicated a payment period, which is different from the agreed one in the Framework Agreement. It is perfectly clear and unambiguously stated in the Framework Agreement that: “Payment under the contract for implementation of the procurement order is done on monthly basis within the 20th day of the month following the reporting month, but not before presenting a regular invoice and reporting documentation under Ordinance № 9 dated 28.09.2004 of the Ministry of Environment and Waters (MoEW), the Ministry of Regional Development and Public Works (MRDPW), and the Ministry of Health (MoH) on the rules and templates, used to present information on waste-related activities, as well as on  maintaining the public register of issued permits, registering documents, and of closed sites and activities. The established method of payment does not need any additional clarifications, made in the tender of the appellant. The incorrectly submitted tender of the appellant, where certain obligations are included as „extras”, is correctly evaluated by the Commission for conducting the procedure as inaccurate regarding the requirements of the contracting authority, set in advance. The Commission correctly proposed disqualification of the tender. The contracting authority considers untrue the allegation of the appellant for violation rendered by issuing the decision for selection of a contractor because of missing reasons under the „reliability of performance” indicator. The contracting authority consented entirely to the reasons of the commission for conducting the procedure regarding both the proposal for disqualification of the appellant and the assessment of the other potential contractor. It is obvious from the Decision itself that it is made on the grounds of Art. 93d, referenced to Art. 73, Para 1 and Para 2 of PPA, in connection with the Memorandum of the Commission, appointed by an Order of the Executive Director of „SHATCVD-NCH” EAD. The referenced memorandum is an attachment to the decision. Integral part of the memorandum is the opinion of the chief hospital nurse, who is the person responsible for the hygiene and sanitation of the medical institution, under the provisions of Art. 70, Para 2, Item 2 of the Law on Medical Institutions. 

The contracting authority asks CPC to revoke as groundless the claim of the appellant to rescind the decision of the executive director of „SHATCVD-NCH” EAD for selection of a contractor under the Framework Agreement. 

Parties to the proceedings are the ENTERPRISE FOR MANAGEMENT OF ENVIRONMENTAL PROTECTION ACTIVITIES (EMEPA) – appellant, „SPECIALIZED HOSPITAL FOR ACTIVE TREATMENT OF CARDIO-VASCULAR DISEASES – NATIONAL CARDIOLOGY HOSPITAL” EAD /OF „SHATCVD-NCH” EAD/ – contracting authority, ET „TSVETANKA PAVLOVA -2003” – interested party. 
The appeal is lodged by the interested party on the grounds of Art.20, Para 1 of PPA with the appropriate body, respectively delivered by hand on 08.12.2008  in the legally established ten-day period as of 02.12.2008, according to Art. 120, Para 2 of PPA.  It should be noted that in this specific case the considered procedure is for selection of a contractor of public procurement after conclusion of framework agreement within the meaning of Article 93 c, Para 2 of PPA. According to CPC practices and the SAC
, the public procurement award procedure does not end with signing the Framework Agreement. The Framework Agreement sets the underlying parameters based on which the contract for implementation of the public procurement will be concluded. The Framework Agreement itself is not a subject of the appeal. The subject of the present appeal is Decision № 300/28.11.2008 by which the appellant is disqualified from the procedure for selection of a contractor on the grounds of the Framework Agreement № 30/15.10.2008  and ET „Tsvetanka Pavlova-2003” is selected for a contractor. The appealed Decision № 300/28.11.2008 is an individual administrative act within the meaning of Article 11 of PPA and it is a subject to legal conformity control on the part of CPC, and the appeal is procedurally admissible. 

CPC pronounced on the appeal in merits by ruling that the appeal is ungrounded.

Based on the facts, it was found that the Framework Agreement is concluded with the appellant and with the selected contractor, ET „Tsvetanka Pavlova-2003”. 

CPC considers groundless the allegation of the appellant that a requirement for the tenderer to present a final price offered in BGN per kilo is missing in the framework agreement or in another normative act. The appellant maintains that it presented the price per kilo of waste at the amount of BGN 1.65 without VAT. Based on the facts under the case, it is made clear that the Tender Application Form Template is attached to the tender documentation within the meaning of Article 93 c, Para 2, Item 2 of PPA”. It should be filled in only by potential contractors – parties to the framework agreement, who receive a tender invitation.  In this case, the appellant acts in the capacity of such a contractor. With the above described form, the tenderers are obliged to tender a price in BGN per kilo of hazardous waste while adhering to the conditions of the framework agreement. It is written in the instructions for the preparation of the Tender Application Form that the price quoted is to be considered final. A tenderer, who is not registered under VAT, is obliged to indicate so. Otherwise, the price quoted should be indicated with VAT included. Indeed, there is a price per kilo of hazardous waste in the submitted by the appellant tender. However, beside this price there is another one offered for service subscription, which includes - disinfection and washing, loading and dumping operations, and temporary storage of the waste. There are binding requirements set for the tenderers in the tender documentation, approved by the decision for initiation of the procedure, which subsequently were also set as specific parameters in the Framework Agreement, namely: the contractors under the contract for implementation of the tender are obliged to transport the hazardous waste, resulting from the activity of the contracting authority, at least twice a week per an agreed schedule. They also have to provide free to the contracting authority the necessary amount of plastic containers of 240 liters, keep them clean and in good working condition for the period of the contract. The appellant declared its readiness to be a party to the framework agreement and stated its understanding that any departure from texts proposed in the Framework Agreement is not allowed. The Framework Agreement itself, as part of the tender documentation, was approved by the decision to initiate the procedure, and if the appellant did not agree with any of its texts, the appellant should have exercise its rights provisioned under Article 120, Para 2 of PPA, and appeal against the decision for initiation of the procedure. Finally yet importantly, it should be noted that the appellant also signed the Framework Agreement where these texts are set as requirements to the contractors. From the afore-mentioned, it follows that the proposal made by the appellant within the meaning of Article 93 c, Para 2, Item 2 of PPA does not meet the requirements of the contracting authority and it is in violation of Article 54, Para 1 of PPA. CPC also takes into account the fact that the indicators for selection of a contractor for the respective contract, pursuant to Article 93 c, Para 2, Item 4 of PPA, does not provide for assessment of service subscription, quoted by the appellant. This shows once again that the tender of  EMEPA does not meet the conditions announced in advance by the contracting authority and it can not be assessed according to the pre-set indicators for selection of a contractor and pursuant to Art.93 c, Para 2, Item 4 of PPA..
CPC also considers ungrounded the claim for further clarification, rather than  change of the payment period in tender, submitted by the appellant in view of  Art. 93 c, Para 2, Item 2 of PPA. The method and terms of payment are set as early as in the notice for initiation of the procedure. In the Tender Application Form for admittance to the procedure for conclusion of the framework agreement and in the Framework Agreement itself, the method and terms of payment are unambiguous - the payment under the contract for implementation of the procurement is made on monthly basis within the 20th day of the month following the reporting month, but not before presenting a regular invoice  and reporting documentation under Ordinance № 9 of MoEW, MRDPW and MH of 28.09.2004 on the rules and the templates for submitting information on waste-related activities, as well as of the rules on maintaining the public register of issued permits, registering documents, and closed sites and activities. CPC considers setting a deadline, different from the established one in the Framework Agreement, a violation of Article 54, Para 1 of PPA, since the “deadline” parameter is set in the Framework Agreement, signed by the appellant, and it is not subject to any further explanations and comments. The aforesaid calls for the conclusion that within the meaning of Article 93 c, Para 2 of PPA the appellant did not submit the tender application form, according to the requirements of the contracting authority approved by Decision № 166/23.06.2008  of the Executive Director of „SHATCVD-NCH” ЕАD. Thus, the appellant violated the provisions of Article 54, Para 1 of PPA and the commission for conducting the procedure was in its right to propose the appellant for disqualification from the process of the procedure on the grounds of Article 69, Para 1, Item 3 of PPA. According to CPC, since the appellant was correctly proposed for disqualification from the appealed procedure under the strict observance of the provisions of PPA, then the appellant’s allegations regarding the assessment of ET „Tsvetanka Pavlova-2003” under the „reliability of performance” indicator should be left without consideration due to lack of legal interest. CPC comes to the conclusion that the decision of the contracting authority to disqualify the appellant from the public procurement award procedure and select ET „Tsvetanka Pavlova-2003” for a contractor is in conformity with the law and it should not be revoked and leaves the appeal without action.
In connection with the appellant’s claim for adjudication of the costs incurred under the case, CPC considers that, as far as the law does not provide for any opportunity to pronouncing on this issue, the same should to be left without consideration.
� Ruling №9506/18.09.2008 of SAC, Decision № 572/2008  of CPC





