BY DECISION № 1055 of 25.11.2008,  the Commission on Protection of Competition ruled on case file № 572/2008, in connection with Ruling № 9506/18.09.2008 of the Supreme Administrative Court /SAC/, Division Four, which rescinds Ruling № 438/03.06.2008 of CPC under case file CPC-198/01.04.2008,  and it is ruled that CPC pronounces in merits on an appeal, incoming No. 647-В/31.03.2008, of “ Techno Entertainment” OOD,  Sofia against Order № 84/20.03.2008 of the Director-General of BNT for ranking the tenderers and selection of a contractor under position № 1 of the public procurement: „Camera Channels for  Building a TV Studio of BNT in Peking”. By a Memorandum, CPC incorporates case file No.CPC-198/01.04.2008 as evidence under case No.CPC–572/2008.  Ruling № 9506/18.09.2008 of SAC, ІV Division specifies that SAC considers the appeal of “Techno Entertainment” OOD against Ruling № 438/03.06.2008 of CPC, under case file CPC-198/01.04.2008, grounded. According to SAC, Ruling № 438/03.06.2008 of CPC, under case file CPC-198/01.04.2008, with which the administrative body leaves without consideration the appeal of “Techno Entertainment” OOD against Order № 84/20.03.2008 of the Director-General of BNT as procedurally inadmissible and terminates the proceedings under CPC-198/01.04.2008, is unlawful. SAC considers that the appeal is admissible and is to be considered by CPC in connection with Art.120, Para 1 of PPA, since the conclusion of a framework agreement does not finalize the procedure regarding the public procurement award. After the conclusion of framework agreement, there is also conclusion of a contract as per Art.93b or Art.93c of PPA; therefore, the court takes the attitude that the reasons of CPC for inadmissibility of the appeal against an order of the contracting authority after concluding such agreement, are incorrect. With a view to the above-stated, SAC enacts that Ruling № 438/03.06.2008 of CPC is to be revoked, and the appeal together with the complete file be returned to CPC for its consideration in merits. 

Case No CPC/198/01.04.2008 is initiated under appeal of incoming No.647-В/31.03.2008 of “Techno Entertainment” OOD, Sofia against Order № 84/20.03.2008 of the Director-General of BNT. It is claimed in the appeal that under indicator „Deferred Payment”, the tenderers „Video Lux” EOOD and „Audio Video Consult” OOD did not provide in their tenders options for deferred payment, as the commission, by neglecting the principle of equality of treatment of tenderers, requested a letter with the terms of deferred payment only from „Audio Video Consult” OOD. The quoted camera channels „Sony DXC-D55WSPL” by „Audio Video Consult” OOD  do not meet the technical terms of reference of the public procurement and, in spite of this, „Audio Video Consult” OOD receives the maximum rating under indicator „Technical proposal”. It is highlighted that upon an established requirement in the documentation – a temperature range of -20 С to + 40 С”, the quotation of „Audio Video Consult” OOD is within the range of -10 С to +45 С, and upon an established requirement „Without Controls on the Front Panel” – the two types of camera control blocks, quoted by the tenderer, have buttons on the front panel. „Audio Video Consult” OOD is illegally rated with the maximum points under the indicator „Warranty Period”. The appellant specifies that the above mentioned company offered one year warranty for all products, as it is added in its tender that there is an extended warranty period of 24 months for the Sony products, provided by the producer, who is not a party to the present procedure. In this sense, the appellant considers that the commission accepted unfoundedly that the tenderer offered a three-year warranty period for all products and it was rated with the maximum number of points. The contracting authority notified CPC that it concluded а contract with the selected contractor of public procurement, „Audio Video Consult” OOD, under a separate position „Supply of Camera Channels for Building of TV Studio of BNT in Peking”.

„Audio Video Consult” OOD, as an interested party, points out that it indicated  a deferred payment of 20 working days in the documents, submitted within the time limit of the conducted procedure. The Framework Agreement is concluded based on the submitted documents, which are valid 90 days as of the final date for submission of the tender.

As for the „operational temperature range of -20С to +40С”, the company specifies that in the kit with the quoted cameras there is included the so called „thermo jacket”, which meets higher temperature range, besides protecting the operating cameraman. „Audio Video Consult” OOD provided an extended warranty of two years for the quoted equipment. It is highlighted that the commercial company, SONY, is the producer of this equipment and, according to the company, the best warranty is one indicated by the producer. It is also specified in the opinion that „Audio Video Consult” OOD represents SONY and the company provides any extended warranty or additional accessories, regarding a certain type of product, to all of their clients.

Parties to the proceedings are”Techno Entertainment“OOD, Sofia – appellant, Bulgarian National Television – contracting authority, and „Audio Video Consult” OOD, Sofia – interested party. By Ruling 9506/18.09.2008, SAC considered that Ruling № 438/03.06.2008 of CPC is unlawful; the appeal of „Techno Entertainment” OOD is admissible and it is to be considered by CPC under Art.120, Para 1 of PPA. Following the instructions of SAC, CPC comes to the conclusion that the appeal of „Techno Entertainment” OOD is lodged on the grounds of Art.120, Para 1 of PPA before the appropriate body, respectively on 31.03.2008, in the legally established ten-day period as of 21.03.2008,  pursuant to Art.120, Para 2 of PPA, and therefore, it is procedurally admissible. The appellant appeals against the order of the Director-General of BNT for ranking the tenderers and selection of a contractor of public procurement under a separate position № 1. According to the framework agreement, the contracting authority, in the period of action of the agreement, should have concluded a contract with the supplier after conducting a procedure for selection of a contractor for delivery of a given type of goods, as invitations in writing are to be sent to the supplier for submitting tenders with the purpose of conducting the procedure. This procedure is regulated by the provisions of Art.93c, Para 2 of PPA, where it is clearly described that the contracting authority, on the condition that the framework agreement is concluded with more than one entity and not all of the conditions are set in it – as is the case under this proceedings - has to send an invitation in writing for submission of tenders to all parties to the framework agreement. The Director-General of BNT, as established based on the facts, sent invitations to „Techno Entertainment” OOD, „Audio Video Consult” OOD, „Videolux” EOOD and “Bulcomp” OOD for submitting of tenders in connection with a concluded framework agreement and conducting of a procedure for selection of a contractor for delivery of camera channels and spare parts. In the above mentioned invitations, the contracting authority has set technical terms of reference for the supply, which the tenders in the procedure under Art.93c of PPA have to comply with. The „Technical Terms of Refernce” require ССU with tri-axel couplings, “Fischer” type, or equivalent without controls on the front panel. Since Art.93c of PPA regulates in general the rules, under which the procedure for selection of a supplier after a concluded framework agreement should be conducted, CPC adopts that the contracting authority has to conduct these procedures according to the principles of publicity and transparency, set in PPA. Hence, the evaluation commission of the contracting authority has to comply with the provisions of Art.68 and subsequent of PPA when performing its delegated obligations in drawing up the memorandum on ranking the tenders of the entities, having concluded framework agreements. Applied under subsidiarity, the provisions of Art.68, Para 6 of PPA bear obligation for the supporting body of the contracting authority to examine the conformity of the submitted tenders with the conditions announced in advance by the contracting authority, when conducting the procedures under Art.93c of PPA. It is specified in the framework agreement that the contracting authority will rank the tender of the supplier for the respective delivery, according to the „economically most advantageous tender” criterion as per the evaluation indicators, set in an attachment to the documentation for acceptance in the procedure, but the tenders of the entities, concluded the framework agreement, have to meet the technical requirements of the contracting authority, indicated in the invitation  to „Techno Entertainment” OOD, „Audio Video Consult” OOD, „Videolux” EOOD, and “Bulcomp” OOD. In the “Technical Terms of Reference”, the contracting authority set a requirement that the quoted by the tenderers ССU with tri-axel couplings, Fischer” type, or equivalent has to be without controls on the front panel. After setting this requirement to the suppliers, the contracting authority cannot change it without notifying the interested parties.

The appellant produced an evidence before CPC - “Technical Documentation”, which makes it clear that the quoted by “Audio Video Consult” OOD two types of control units of the cameras, namely - CCU-TX50P//U and RCP-D50//U, respectively quoted at third and fourth position in the tender of the first-ranked tenderer, do not meet the „Technical Terms of Reference” of the contracting authority. This evidence is challenged neither by the contracting authority, nor by the interested party in the present proceedings. It is ascertained by the technical documentation in an incontestable way that the quoted by the first-ranked tenderer two types of camera control units, CCU-TX50P//U and RCP-D50//U, have controls on the front panel. Undoubtedly, this is contrary to the requirement set by the contracting authority in the „Technical Terms of Reference” in the letter sent to the tenderers in the procedure under Art.93c of PPA. CPC does not consider grounded the allegation of the contracting authority that the abovementioned requirement is set only with the purpose of reduction of the price of equipment, quoted by the tenderers, and taking into account the fact that the quotation of „Audio Video Consult” OOD under this position is within the amount of BGN 309 550,93 excl. VAT, and of the appellant – BGN 381 234,29 excl. VAT; the contracting authority considers that the quotation of the selected contractor, „Audio Video Consult” OOD, is not contradictory to these requirements but, on the contrary, it meets the same requirements at a higher extent. In the present proceedings, the reasons of the contracting authority, related to introducing requirements to the tenders of the suppliers under the framework agreement, cannot be considered since the period for this is precluded. It is established beyond any doubt that the requirement in the „Technical Terms of Reference” is introduced by the contracting authority itself and in the invitation the contracting authority has enclosed technical terms of reference for the supply, with which the tenders in the procedure under Art.93c of PPA should comply. Hence, the substantiated conclusion follows that the tenderers had to comply with it in the preparation of their tenders, as well as the tender commission had to examine whether the tender applications correspond to the technical requirements of the contracting authority. By failing to examine the conformity of the tender applications with the announced by the contracting authority technical requirements in the invitation for submission of tenders, the tender commission violated the provisions of Art.68, Para 6 of PPA. Since the contracting authority adopted the reasons from the memorandum on the work of the tender commission, then the conclusion follows that the act on the ranking, appealed with CPC, is vitiated by the above stated defect. It is inadmissible for the contracting authority to fail to comply with its own requirements to the tenderers, as this puts them in an unequal position and is a severe violation of the principles of publicity and transparency, which constitute PPA priority. CPC assumes that, in the present proceedings, it is pointless to consider the allegations of the appellant concerning the rating of the tender of „Audio Video Consult” OOD since, as established here above, the same should not have been admitted to ranking, but recommended for disqualification from the procedure under Art.93c of PPA, on the grounds of Art.69, Para 1, Item 3 of PPA, as failing to meet the technical requirements of the contracting authority.

It is specified in the framework agreement that the contracting authority will rank the tender of the supplier of the respective supply, according to the „economically most advantageous tender” criterion as per the evaluation indicators, set in the attachment to the documentation for acceptance in the procedure. The evaluation indicators, which will be observed in the evaluation of the tenders of the suppliers, are described in the said attachment, while the option for deferred payment is an indicator under the financial assessment. Due to this reason exactly, quite correctly, the tender commission did not send to the supplier an inquiry for clarification on the period of deferred payment since it found that the tender of the third-ranked tenderer, “Videolux” EOOD, did not contain an option for deferred payment. This is not an infringement of PPA and it does not place the participants in an unequal position, since the option for deferred payment is an indicator with a relative weight in the complex rating. It is not an eligibility condition and failing to offer such a period cannot be a reason for disqualifying the tender of the supplier, but will reflect in its complex rating. In the course of the proceedings, it is established that there is a concluded contract between the contracting authority and the tenderer, selected for a contractor in the public procurement award procedure under the proceedings. The contract is legally concluded after entering into force of the ruling of CPC for non-admittance of the interim measure. CPC considers that the request made by appellant for adjudication of the costs incurred under the proceedings is to be left without consideration since, pursuant to the Public Procurement Act, the Commission has no such powers.

Based on the aforesaid, the Commission on Protection of Competition ascertains  the legal non-conformity of the order of Director-General of the Bulgarian National television /BNT/ on ranking the tenderers and selection of a contractor under position No. 1 of the public procurement, having as subject: “Camera Channels for Building a TV Studio of BNT in Peking” and leaves without consideration the claim of “Techno Entertainment” OOD,  Sofia for adjudication  of the costs incurred under the present  proceedings.
