RULES ON AGREEMENTS OF MINOR IMPORTANCE TO COMPETITION (de minimis)

I. GENERAL PROVISIONS
1. These rules provide for the conditions, on the basis of which the Commission on Protection of Competition (CPC) shall assess the existence of the conditions under Article 16 (2) and (3) of the Law on Protection of Competition (LPC) for the application of the provision of Article 16 (1) of LPC.

2. These rules shall equally apply to agreements between undertakings, to decisions by associations of undertakings and to concerted practices between undertakings.
3. These rules shall also be applied by the CPC for the assessment of agreements, decisions and concerted practices under Article 81 of the Treaty establishing the European Community (TEC). 

4. These rules shall apply, unless otherwise provided in the CPC Decisions on block exemption of agreements, decisions and concerted practices adopted on the basis of Article 18 (1) of LPC, and in the Regulations of the European Commission on the application of Article 81 (3) of the Treaty establishing the European Community.

5. The purpose of these rules is to provide legal certainty to undertakings, by announcing the conditions on the basis of which the CPC shall assess the existence of agreements, decisions and concerted practices with inappreciable effect on competition within the meaning of Article 16 (1) LPC.
II. CONDITIONS UNDER WHICH THE PROHIBITION UNDER ARTICLE 15 (1) OF LPC SHALL NOT APPLY

6. Agreements, decisions and concerted practices between undertakings shall be considered to have inappreciable effect on competition, if they meet one of the following conditions:

а) the aggregate market share held by the parties to the agreement does not exceed ten percent (10 %) on any of the relevant markets affected by the agreement, where the agreement is made between undertakings which are actual or potential competitors on any of the affected markets (“agreements between competitors”);

b) the market share held by each of the parties to the agreement, does not exceed fifteen percent (15 %) on any of the relevant markets affected by the agreement, where the agreement is made between undertakings which are not actual or potential competitors on any of the affected markets (“agreements between undertakings which are not competitors”).

7. In cases where it is difficult to determine whether the undertakings – parties to the agreement are competitors or not, it shall be considered that the agreement has inappreciable effect on competition, if it meets the condition under point 6 (а).

8. Where in a relevant market competition is restricted by the cumulative foreclosure effect of parallel network agreements on the sale of goods or services, entered into by different suppliers or distributors and having similar effect on the market, the condition concerning the market share of the parties to the agreement pursuant to points 6 and 7 shall be five percent (5 %). This rule shall apply both to agreements between undertakings which are competitors and to agreements between undertakings which are not competitors. It shall be considered that the agreements made between suppliers and distributors generally do not contribute to creating a cumulative foreclosure effect on the market, provided that the parallel agreements or networks of agreements cover less than thirty percent (30 %) of the relevant market. 

9. The Commission on Protection of Competition shall determine the relevant market and calculate the market shares of the parties to the agreement in the cases pursuant to points 6 – 8 in accordance with the Methodology on Investigation and Definition of the Market Position of Undertakings in the Relevant Market adopted on the grounds Article 44 (3) of LPC. The market shares shall be calculated on the basis of the sales value data or, where appropriate, purchase value data of the relevant goods or service. If there are no sales value data, respectively purchase value data, other reliable market data may be used in order to calculate the market shares of the parties, including sales volume data.

10. The position of the undertakings – parties to the agreement, as actual or potential competitors in the cases pursuant to points 6 – 8 shall be determined by the Commission on Protection of Competition in accordance with the Methodology on Investigation and Definition of the Market Position of Undertakings in the Relevant Market adopted on the grounds Article 44 (3) of LPC.

11. An undertaking – party to an agreement shall be treated as an actual competitor, if it is either active on the same relevant market or if, in the absence of the agreement, it is able to switch production to the relevant products and market them in the short term without incurring significant additional costs or risks in response to a small but permanent increase in relative prices (“immediate supply-side substitutability”).

12. An undertaking – party to an agreement shall be treated as a potential competitor, if there is evidence that, absent the agreement, it could and would be likely to undertake the necessary additional investments or other necessary switching production costs so that it could enter the relevant market in response to a small but permanent increase in relative prices.

13. Regardless of the existence of the conditions specified in points 6 – 8, the provision of Article 16 (1) of LPC shall not apply, leaving in force the prohibition under Article15 (1) of LPC, where the agreements, decisions and concerted practices contain the restrictions specified in points 14 – 16 (“hardcore” restrictions).

14. The provision of Article 16 (1) of LPC shall not apply, where the agreement is made between undertakings – actual or potential competitors on any of the affected markets as defined in point 6 (а) and point 10 and the agreement contains any of the following restrictions which, directly or indirectly, in isolation or in combination with other factors under the control of the parties, have as their object:

а) the direct or indirect fixing of prices when selling the products to third parties;

b) the limitation of output or sales;

c) the allocation of markets or customers.

15. The provision of Article 16 (1) of LPC shall not apply, where the agreement is made between non-competitors, actual or potential, on any of the affected markets as defined in point 6 (b) and point 10 and the agreement contains any of the following restrictions which, directly or indirectly, in isolation or in combination with other factors under the control of the parties, have as their object:

15.1. the restriction of the buyer’s ability to determine its sale price, without prejudice to the possibility of the supplier imposing a maximum sale price or recommending a sale price, provided that they do not amount to a fixed or minimum sale price as a result of pressure from, or incentives offered by, any of the parties;

15.2. the restriction of the territory into which, or of the customers to whom, the buyer may sell the contract goods or services, except the following restrictions which are not considered to be “hardcore”:

а) the restriction of active sales into the exclusive territory or to an exclusive customer group reserved to the supplier or allocated by the supplier to another buyer, where such a restriction does not limit sales by the customers of the buyer;

b) the restriction of sales to end users by a buyer operating at the wholesale level of trade;

c) the restriction of sales to unauthorised distributors by the members of a selective distribution system;

d) the restriction of the buyer’s ability to sell components, designed for the purposes of incorporation, to customers who would use them to manufacture goods similar to the ones produced by the supplier;

15.3. the restriction of active or passive sales to end users by members of a selective distribution system, operating at the retail level of trade, without prejudice to the possibility of prohibiting a member of the system from operating out of an unauthorised place of establishment;

15.4. the restriction of cross-supplies between distributors within a selective distribution system, including between distributors operating at different levels of trade;

15.5. the restriction agreed between a supplier of components and a buyer who incorporates those components, which limits the supplier’s ability to sell the components as spare parts to end users or to repairers or other service providers not entrusted by the buyer with the repair or servicing of its goods.

16. The provision of Article 16 (1) of LPC shall not apply, where the agreement is made between undertakings which are actual or potential competitors on any of the affected markets as defined in point 6 (а) and point 10 and, for the purposes of the agreement, the competitors operate at a different level of the production or distribution chain, where any of the restrictions specified in points 14 and 15 exist.

17. Where the Commission on Protection of Competition establishes that the agreements, decisions and concerted practices between undertakings meet the conditions defined in point 6 and they do not contain the restrictions of the types listed in points 14 – 16, CPC shall not initiate proceedings either on its own initiative, or at the request of authorities or a person to establish infringements and impose sanctions pursuant to Chapter Nine of LPC or shall take a decision under Article 77 (1), point 3 of LPC.

III. SUPPLEMENTARY PROVISIONS

18. For the purposes of these rules:

18.1. The terms “undertaking”, “party to the agreement”, “distributor”, “supplier” and “buyer” shall include their respective connected undertakings.

18.2. “Connected undertakings” are:

18.2.1. undertakings in which a party to the agreement, directly or indirectly:

а) has the power to exercise more than half the voting rights, or

b) has the power to appoint more than half the members of the supervisory board, management board or bodies legally representing the undertaking, or

c) has the right to manage the undertaking’s affairs.

18.2.2. undertakings which directly or indirectly have, over a party to the agreement, the rights or powers listed in point 18.2.1.
18.2.3. undertakings in which an undertaking referred to in point 18.2.2. has, directly or indirectly, the rights or powers listed in point 18.2.1.
18.2.4. undertakings in which a party to the agreement, together with one or more of the undertakings referred to in points 18.2.1., 18.2.2. or 18.2.3., or in which two or more of the latter undertakings, jointly have the rights or powers listed in point 18.2.1.
18.2.5. undertakings in which the rights or the powers listed in point 18.2.1. are jointly held by:

а) parties to the agreement or their respective connected undertakings referred to in points 18.2.1. to 18.2.4., or

b) one or more of the parties to the agreement or one or more of their connected undertakings referred to in points 18.2.1 to 18.2.4 and one or more third parties.

18.2.6. For the purposes of point 18.2.5. the market share held by these jointly held undertakings shall be apportioned equally to each undertaking having the rights or the powers listed in point 18.2.1.

19. These Rules have been adopted by Decision No 125/12.02.2009 of the Commission on Protection of Competition on the basis of Article 16 (4) of the Law on Protection of Competition and shall enter into force as of 16 February 2009.
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