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The Commission on Protection of Competition:

CHAIRMAN:

Petko Nikolov

     DEPUTY CHAIRMAN:
Redjeb Mustafa

MEMBERS:

Vesela Antonova

Elena Sotimenova
Maria Popova
Roumiana Karlova
Minute-taking secretary Yordanka Uzunova,

discussed on 10.02 2009 during a closed-doors sitting report No DZP – 88/09.02.2009 submitted by Mrs. Tsvetelina Popova head of the Legal Services Unit. 

and


Having regard to art. 49, paragraph 3 in relation to art. 8, item 14 of the Law for Protection of Competition: 

HAS ADOPTED THE FOLLOWING DECISION:

1. The Commission endorses „Internal Rules on classifying the identity of persons who have given statements or provided information relevant to infringements of the Law on Protection of Competition”.

2. The Internal Rules provide for the following: 

„ І. GENERAL PROVISIONS

Scope

Art.1. These Rules shall set out the terms and conditions for classifying the identity of persons who have given statements or provided information regarding infringements of the Law on Protection of Competition (LPC).

Persons entitled to identity classification 
Art. 2. (1) Persons who have given statements or provided information relevant to an infringement of the LPC may request that their identity be classified. 

(2) The persons under paragraph 1 shall be entitled to a protected informant status assigned to them by the Commission on protection of competition.

(3) These Rules shall not apply to persons who have applied for leniency with the Commission on protection of competition pursuant to Art.101 of the LPC.

Legal Grounds

Art. 3. (1) The classification of an informant’s identity is a protective measure applied by the Commission on protection of competition in so far as there are reasonable grounds to assume that the disclosure of the informant’s identity could seriously harm his economic activities or himself.

(2) The existence of grounds for classifying an informant’s identity must be proven by the person concerned and shall be established by the Commission on protection of competition on a case by case basis.

Duration of the protective measure
Art. 4. (1) An informant’s identity might be classified both during the proceedings launched at the Commission on protection of competition for investigation of infringements and prior to the initiation of these.

(2) When the Commission on protection of competition initiates proceedings ex officio based on the statements and data provided by the protected informant, the informant’s identity shall remain undisclosed throughout the duration of the proceedings and after these have been finalized with the entry into force of the Commission’s definitive decision.

(3) When an informant has given statements during the Commission’s proceedings, their identity shall remain classified throughout the proceedings and after these have been finalized with the entry into force of the Commission’s definitive decision, in so far as: 

1. the informant has not been constituted as a party to the proceedings launched with the Commission;

2. the informant has been constituted as a party to the proceedings whereby the Commission has not addressed statement of objections in accordance with art. 74, para.1, item 3 of the LPC for an alleged infringement by LPC.
(4) Without prejudice to paragraph 3, when an informant has been constituted as a party to the proceedings opened at the Commission on protection of competition, their identity shall remain classified until the Commission addresses statement of objections pursuant to art. 74, paragraph 1, item 3 of the LPC for an alleged infringement by LPC. 

Disclosure of a protected informant’s identity
Art. 5 (1) A protected informant’s identity shall be disclosed only in the following cases:

1. upon obtaining the informant’s explicit consent in writing;

2. when the protective measure ceases to be necessary. 
(2) The disclosure of the informant’s identity shall not be subject to his consent in cases when the Commission on protection of competition has established he has been involved in an alleged infringement.

(3) The fact that a protective measure under art. 1, item 2 has ceased to be necessary shall be established by the leader of the team working on the Commission’s proceedings in question following agreement with the director for the respective directorate, who shall put forward a submission to the Chairperson of the Commission on protection of competition to instruct the declassification of the informant’s identity.
ІІ. PROCEDURE FOR CLASSIFYING THE IDENTITY OF A PROTECTED INFORMANT 
Initiation of the procedure
Art. 6. (1) The procedure for classifying a protected informant’s identity shall be launched upon receipt of a claim thereof lodged by the individual subject of the protective measure. 

(2) The claim under paragraph 1 may be written or verbal, however the person concerned shall be required to provide substantiated and evidence-supported reasoning as to the grounds for applying the measure.

(3) When the claim under paragraph 1 is lodged in writing, it shall contain the name, uniform civil identifier, address and signature of the person who will be subject of the protective measure.

(4) When the claim under paragraph 1 is verbal, the person shall be required to submit an explicit declaration whereby he shall confirm through his signature his personal identity: name, uniform civil identifier, address. 

Substantiated submissions for applying a protective measure
Art. 7 (1) Based on the claim under art. 6 a substantiated submission shall be put forward to the Chairperson of the Commission on protection of competition to instruct the classification of the concerned informant’s identity.

(2) The submission under paragraph 1 shall be put forward by:

1. the director for the respective directorate – in case the informant has provided statements and information prior to the initiation of the proceedings at the Commission on protection of competition;

2. the leader for the respective team working on the proceedings – when the statements and information have been provided in the course of the proceedings at the Commission on protection of competition.

(3) The submission under the preceding paragraph shall be in the form of a report addressed to the Chairperson of the Commission on protection of competition and shall contain the following information:

1. identification information for the person who has lodged a claim for classification of his identity;

2. explanation whether the statements and information provided by the person concerned constitute evidence that is of material importance for opening proceedings with the Commission on protection of competition or for establishing an infringement of the LPC;

3. the grounds justifying the assumption that the disclosure of the person’s identity would result in a serious harm to his economic activities or to himself;

4. naming of more than two Commission’s officials who will interview the protected informant;

5. proposed combination of digits and letters to constitute an identification code for the protected informant.

6. other information relevant to the case in question, if any. 

(4) The report shall contain attached the claim lodged by the person concerned for classifying his identity. 

(5) The report together with the claim in writing or the declaration under paragraph 6 shall be filed with the secret section of the Commission on protection of competition’s record-keeping system and shall be submitted to the Commission’s Chairperson for passing an order  on them.

Order by the Commission’s Chairperson 
Art. 8 (1) The Chairperson of the Commission on protection of competition shall pass an order on the substantiated submission under art. 7. 

(2) The Chairperson’s order to classify the informant’s identity shall contain:

1. the identification data for the person whose identity shall be classified;

2. the identification code for the protected informant;

3. the Commission’s officials who will be involved in interviewing the protected informant. 

(3) The protected informant shall be acquainted with the Chairperson’s order, the identification code assigned to him and the terms and conditions for the classification of his identity.

Identification code for the protected informant
Art. 9 (1) The identification code for the protected informant shall contain eight randomly selected characters consisting of digits and Cyrillic letters; intervals and punctuation marks shall not be admissible.

(2) When the protected informant has given statements or provided information in the course of the proceedings that have already been launched, their identification code shall contain suffixed the number for the file in question and the date of its initiation. 
ІІІ. INTERVIEWING A PROTECTED INFORMANT AND MINUTE-TAKING 

Interviewing an informant

Art. 10 (1) The protected informant shall be interviewed by the Commission’s official who has prepared the substantiated submission under art. 7. Should they be hampered from doing so due to any objective reasons, then the informant shall be interviewed by another official among the ones identified in the Chairperson’s order under art. 8.

(2) Statements shall be given verbally directly before the Commission’s official identified in the Chairperson’s order. 

(3) The Commission on protection of competition’s officials shall make efforts to facilitate and make the protected informant comfortable in conveying the information in a free form. 

(4) The protected informant may be asked questions with the purpose of gathering additional information or clarifying any incomplete, ambiguous or contradictory statements or data submitted in relation to an alleged infringement of the LPC.

(5) The free form statement shall be followed by questions that shall be unambiguous, specific and relevant to the alleged infringement without hinting or suggesting specific answers to the informant.

(6) Control questions shall be asked in case of doubts that the given statements have been false or in case the statements and the answers to the additional questions have provided contradictory information.
Minute-taking
Art. 11 (1) The Commission on protection of competition’s officials involved in interviewing the informant shall prepare minutes of the interview with the protected informant and document the information provided in relation to the alleged infringement of the LPC.

(2) Upon the protected informant’s explicit consent, their oral statements shall be recorded and the recordings shall be used for the preparation of the minutes in writing.

(3) The consent of the protected informant under art. 2 shall be explicitly documented in the minutes. 

(4) When an attorney is present during the interview with the protected informant, this fact shall be documented in the minutes.

(5) The minutes shall be prepared in two versions – classified and non-classified.

Classified version of the minutes
Art. 12 (1) The classified version of the minutes shall contain:

1. date and place of the interview;

2. the initial and final date of the proceedings;

3. legal grounds for the performed action;
4. the Commission on protection of competition’s officials who were present during the interview;

5. identification data for the protected informant;

6. the assigned identification code for the protected informant;

7. identification data for the protected informant’s attorney.

(2) The protected informant’s statements shall be documented accurately using a first person singular form; questions and answers shall be documented separately.

(3) The protected informant shall certify that their statements have been documented accurately by signing the minutes, and where the minutes contain more than one page, the informant shall be required to sign each page.

(4) The minutes shall be signed by:

 1. the Commission on protection of competition’s officials who were present during the interview;
 2. the protected informant.

(5) The persons under the preceding paragraph shall put their signature also under any changes, amendments and supplements to the minutes.

Non-classified version of the minutes

Art. 13 (1) The non-classified version of the minutes shall contain:
1. date and place of the interview;

2. the initial and final date of the proceedings;

3. legal grounds for initiating the proceedings;

4. participating officials of the Commission on protection of competition;

5. identification code for the protected informant. 

(2) The non-classified version of the minutes must not contain:

1. the personal data for the informant revealing their identity;

2. identification data for the protected informant’s attorney;

3. statements and information constituting production and business secrets or any other form of classified information protected by law, if any.

(3) The protected informant’s statements shall be documented accurately using a first person singular form, and the questions and answers shall be documented separately.

(4) Each page of the non-classified version of the minutes shall be signed only by the participating officials of the Commission on protection of competition who shall certify in that manner that the minutes accurately document the statements given by the protected informant. Any corrections, changes and additions introduced in the minutes shall also be signed.

ІV. USING AND KEEPING THE STATEMENTS AND DATA PROVIDED BY THE PROTECTED INFORMANT
Using the statements and data
Art. 14 (1) The statements and data provided by the protected informant within the framework of the proceedings launched at the Commission on protection of competition shall be used as evidence relevant to the respective file. 

(2) When the statements and data have been provided by the protected informant prior to the initiation of proceedings at the Commission on protection of competition and in case there are sufficient grounds to assume there has been an infringement of the LPC, the director for the respective directorate shall prepare a submission to the Chairperson to initiate proceedings to establish an infringement of the LPC.

Record-keeping of statements, data and relevant documentation
Art. 15 (1) The non-classified version of the minutes under art. 13 shall be kept in Folder No 1 containing non-classified materials relevant to the file. 

      (2) The classified version of the minutes under art. 12, the claim lodged in writing or the declaration under art.6, the submission under art.7 and the order under art. 8 shall be kept in sealed non-transparent envelopes labeled with the file number and the initiation date as well as an “internal use only” sign.

(3) The envelope containing the documents under paragraph 2 shall be kept with the director for the respective directorate.

V. FINAL PROVISIONS

§. 1 These Rules have been adopted by the Commission on protection of competition with Decision No113 from 10.02.2009 in line with art. 49, paragraph 3 of the LPC.

§. 2 These Rules may be amended and supplemented in due manner with the aim of better protecting the informants of the Commission on protection of competition where there are grounds for classifying their identity.”

3. These Rules shall come into effect as of 16.02.2009.
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