GUIDELINES FOR THE APPLICATION OF CHAPTER SIX OF THE COMPETITION PROTECTION ACT

The purpose of this document is to provide guidelines as regards some notions of the Competition Protection Act (CPA) and the Methodology on Investigation and Definition of the Market Position of Undertakings in the Relevant Market (hereinafter ‘the Methodology’) as well as to explain particular procedural and practical issues regarding the application of Chapter Six ‘Concentration of Economic Activities’ of the CPA.
The legal framework for appraisal of concentrations of economic activities in Bulgaria is transposed from the European Commission acts. There are some differences nevertheless in the practice of the Competition Protection Commission, the European Commission and the EU MS national antitrust bodies regarding the application of Council Regulation (EC) No. 1310/97 and Council Regulation (EC) No. 139/2004 (the EC Merger Regulation)
 in force since 1 May 2004. That is why some European norms and rulings, which may be borne in mind in the appraisal of concentrations, are quoted in these Guidelines.

It may be expected that these Guidelines will be further developed and adapted to applicable legal regulations and practice to take into account future amendments of the CPA as well as with a view to Bulgaria’s accession to the EU.

1. CONCENTRATION OF ECONOMIC ACTIVITIES

Definition

Article 21 (1) A concentration of economic activities shall be deemed to arise:

1. in case of merger or takeover of two or more independent undertakings, or

2. (Amended, SG No. 9/2003) where one or several persons, already controlling an undertaking, acquire by purchase of securities, shares or assets, by contract or by any other means, direct or indirect control over other undertakings or over parts thereof.

(2) For the purposes of paragraph (1), item 2 control stands for any acquisition of rights, conclusion of contracts or other means which, either separately or in combination and having regard to the considerations of fact or law involved, confer the possibility of exercising decisive influence on an undertaking, in particular by:

1. ownership or right to use all or part of the assets of an undertaking;

2. rights or contracts which confer decisive influence on the composition, voting or decisions of the organs of an undertaking.

Joint Venture

Article 22 (Amended, SG No. 9/2003) The creation of a joint venture performing on a lasting basis all the functions of an autonomous economic entity shall also constitute a concentration within the meaning of Article 21.

1.1. Definition of concentration

A certain act or transaction shall be deemed to constitute a concentration of economic activities if it results in lasting structural changes in the undertakings operating on the respective market, hence in the market structure as well. Pursuant to Articles 21 and 22 of the CPA such a change shall arise in case of merger/takeover of independent undertakings, or acquisition of control over an undertaking, as well as in case of a creation of a joint venture that performs on a lasting basis all the functions of an autonomous economic entity. Qualitative changes must follow in the control exercised over the undertakings. An operation that does not bring about such results cannot be considered a concentration of economic activities. 

Concentrations of economic activities shall be subject to control by the CPC in relation to the potential anti-competitive effect they may have on the market. As a result of a concentration, the structure of the undertakings may be transformed in such a way that the market is negatively affected (creation or strengthening of dominant position) and thus effective competition on the market concerned is significantly impeded. 

As long as any type of concentration or acquisition of control may have such a negative effect on the market, subject to notification of the CPC shall be both vertical and conglomerate concentrations.

Subject to appraisal of concentration by the CPC shall be those cases of concentration where at least one of the participants is engaged directly or indirectly (by way of subsidiaries, distributors, etc.) with activities on the territory of the country. The applicability of the CPA shall not relate to the capacity of the participants – local or foreign but shall be determined by the probability to affect the competition in the country.

CPC practice:

Rulings Nos. 293/2004, 309/2004, 310/2004, 191/2005, 214/2005.

1.2. Cases of concentration

1.2.1. Merger or takeover of independent undertakings

Article 21, paragraph 1, item 1 shall be applicable if the following constituent elements are present:

· agreement in some form, which results in a merger or takeover of undertakings. Pursuant to the Commerce Act, mergers and takeovers are forms of legal succession whereby at least one of the participating undertakings is dissolved without liquidation;

· the transformation takes place between undertakings that have been independent prior to the act of transformation. Independent are those undertakings which have up to the moment of transformation behaved autonomously on the market and have not been dependent on other participants in the transaction in a way that delimits their market policy and behaviour. Independent are also those undertakings between which there is no binding dependency as the one between a client and/or a supplier.
In case of a lack of independence of the transforming undertakings the operation does not result in a lasting structural change in the participating undertakings and hence in the structure of the market concerned, and therefore shall not be deemed to be concentration.

CPC practice:

Rulings Nos 200/2004 and 225/2005.

European regulations
Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation) – Article 3(1)(a).

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – items 6 and 7.

1.2.2. Acquisition of control over an undertaking

Pursuant to Article 21, paragraph 1, item 2 of the CPA, it shall be necessary that the intended operation concerns formerly independent undertakings. For example, if all shares of an undertaking that prior to the transaction has already been controlled solely by the buyer are bought out, this shall not constitute a concentration.

There shall be a concentration when there is a qualitative change in the control exercised under one of the following forms:

· the acquiring undertaking/person only now acquires control over the acquired undertaking;

· the acquiring undertaking/person has exercised joint control over the acquired undertaking, which now is being transformed into sole control,

· the acquiring undertaking/person will exercise joint control together with another undertaking/person that has, prior to the concentration, exercised sole control over the acquired enterprise.

Control may be acquired over the whole or parts of an undertaking. What determines a concentration shall be the control acquired over separate economic activities (with a separate turnover). It shall be irrelevant whether or not these economic activities have been differentiated in a separate legal person or more than one person carries them out. (e.g. subsidiaries of the selling undertaking). Acquisition of particular assets, including know-how and brands, shall also be considered acquisition of parts of an undertaking.

CPC practice:

Rulings Nos 183/2004 and 180/2005.

European Commission regulations and practice

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – item 11, Case IV/M.286 – Zürich/MMI, of 2 April 1993; Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – item 14.

Within the meaning of Article 21, paragraph 1, item 1 of the CPA, control may be acquired by one or several persons, where the term ‘persons’ extends to public bodies and private entities, as well as individuals. For an acquisition of control over a formerly independent undertaking to be considered a concentration, the person(s) acquiring control must already be exercising control over one or more undertakings that are usually other than the undertakings involved in the concentration.

It shall not be required that the undertaking over which control is being acquired be operating on the same market concerned as the acquiring undertaking. Control is usually acquired by buying the respective set of stocks/shares of the capital of the acquired undertaking. Other typical forms of acquisition of control are ownership or the right to use all or parts of the assets of an undertaking as well as control over management or resources. Control may be acquired on the basis of fact or law, or as a combination of both. It is possible that ‘nominal partners/shareholders’ in an undertaking are the same persons but that control is actually exercised by another person(s). The latter shall then be deemed to be thе controlling persons. In some cases, the specifics of the activities of an undertaking shall justify the assumption that it is controlled by another undertaking (e.g. if the latter avails of an ‘essential facility’ in relation to the activities of the former one).

CPC practice:

Rulings Nos 335/2004, 125/2005 and 225/2005.

European Commission regulations and practice

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – items 9 to 11; Case IV/M.258 – CCIE/GTE, 1992; Case IV/M.697 – Lockheed Martin Corporation/Loral Corporation, 1996.

Types of control

A. Sole or joint control

A concentration by acquisition of control (the possibility for exercising decisive influence over the acquired undertaking by assets or management) may occur in case one or several persons acquire sole or joint control over an undertaking, or when a person having joint control over an undertaking acquires sole control over it. Decisive influence need not be actually exercised as long as there is the possibility for exercising such influence.

The notion of ‘decisive influence’ is interpreted differently in the case of sole and joint control.

Sole control

Decisive influence in the case of sole control shall occur when an undertaking or person can individually determine strategic decisions in another undertaking without having to take in consideration the interests of the other undertaking or person. Strategic decisions shall be those related to the composition of decision-making bodies, the budget, business plan or investments of an undertaking.

Sole control over an undertaking may be acquired on a legal or on a de facto basis. The following assumptions shall be possible:

· The most straightforward case of acquiring sole control on a legal basis is to acquire 100% of the capital of the acquired undertaking (full control). This confers on the acquiring undertaking (person) the power to individually determine the strategic decisions.

· Pursuant to the provisions of the Commerce Act, it may be assumed that acquiring more than 50% of the share capital of an undertaking in most cases leads to sole control. If, however, minority shareholders may block strategic decisions regarding the activities of the undertaking, this is a case of ‘joint control.’

· Where the share capital is dispersed among many shareholders, acquiring sole control may be achieved through buying less than 50% of the shares. In such a situation, it is unlikely that all the smaller shareholders will be present or represented at the shareholders’ meeting. In this case, a share close to but less than 50% may achieve a majority of the capital and consequently allow strategic decisions to be determined. This hypothesis is valid for shareholder companies but not for limited liability companies since the Commerce Act requires a majority of all the capital, not just the represented capital, for decisions to be taken. 

· Sole control will also occur in case more than half of the voting rights in the bodies of the acquired undertaking are acquired, or when the acquirer receives the opportunity to appoint more than half of the members of the decision-making bodies of the acquired undertaking.

CPC practice:

Rulings Nos 80/2004, 102/2005 and 125/2005.

European Commission regulations and practice

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – items 13 to 17; Case IV/M.296 – Crédit Lyonnaise/BFG Bank, 1993; Case IV/M.299 – Sara Lee/BP Food Division, 1993; Case IV/M.025 – Arjomari/Wiggins Teape, 1990; Case IV/M.343 – Société Générale de Belgique/Générale de Banque, 1993.

Joint control

Acquisition of joint control over an undertaking shall also constitute concentration within the meaning of Article 21, paragraph 1, item 1 of the CPA.

Exercising decisive influence in the case of joint control shall mean the possibility to block strategic decisions in an undertaking. As none of the shareholders/partners of this undertaking may individually determine the strategic decisions, each may act in a restraining or correcting way in relation to the other one, unless they reach consensus as regards a decision.

Joint control over undertakings most typically is in the form where two shareholders own 50% of the share capital, respectively the voting rights or have the possibility to appoint half of the members of the decision-making bodies.

Three basic cases of joint control may be outlined as regards capital:

· two buyers acquire 50% each of the share capital of a company which, after the transaction, is controlled by both of them;

· one buyer acquires 50% of the share capital of a company and, as a result, the new and the former sole owner will exercise joint control together;

· a buyer acquires the share(s) of one of the two partners/shareholders in a company. The ownership over the capital of the acquired company is split in even parts between the two partners/shareholders. After the acquisition, the buyer and the remaining partner/shareholder will exercise joint control in a ratio of 50/50.

Concentration shall also occur where several undertakings have exercised joint control and, after the operation, a new undertaking in addition to them acquires joint control.

The practice of the European Commission should also be borne in mind. It provides that if a company has three owners of its capital, each of whom owns 1/3 and appoints 1/3 of the members of the decision-making bodies, none of them has control since none is in the capacity to take a decision or block one individually.

In addition to the above mentioned principle situations, voting rights in case of joint control on a legal or de facto basis is somewhat specific. For example, if the statute/founding agreement of the undertaking provides for a bigger majority for adopting strategic decisions, the minority shareholders/partners then would have the possibility to block them. In this case, having a majority share does not mean sole control over the strategic decisions since the veto rights of the minority shareholders, even only on a single strategic decision, is also control.

Practice has shown that it is possible to have joint control on a de facto basis. This is always the case when an undertaking/person has the possibility to block the adoption of a strategic decision.

CPC practice:

Rulings Nos 184/2004, 224/2004, 335/2004, 141/2005 and 221/2005.

European Commission regulations and practice

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – items 18 to 37; Case T 2/93 – Air France v. Commission (ibid); Case IV/M.010 – Conagra/Idea, 1991.

Item 39 of the above-mentioned Notice deals with the specific case where one shareholder holds exactly 50% of the capital, while several minority shareholders hold the remaining 50%, and decisions are taken with a simple majority. In such circumstances, a decision may be taken as long as the shareholder with 50% of the capital and at least one other shareholder vote in an identical manner. None of the shareholders may adopt decisions individually and, therefore, there is no sole control of the undertaking. In such cases, the European Commission assumes that the large shareholder may produce with his actions a deadlock situation comparable to that in normal cases of joint control, hence this shareholder/partner enjoys control (the so-called ‘negative control’). Where an operation produces such a situation, the EC assumes that concentration occurs and the large shareholder/partner is the only one who acquires control (comparable to joint control). 

B. Direct or indirect control

Concentration shall occur when one or several undertakings/individuals acquire in a method described in Article 21, paragraph 2, item 2 of the CPA direct or indirect control over other undertakings or parts thereof.

Where an individual/undertaking acquires alone the right to adopt/veto strategic decisions in another undertaking, respectively acquires the de facto possibilities to do so, acquisition of direct control shall occur.

If, however, the respective rights are acquired by an undertaking which in turn is controlled by another individual/undertaking, the latter shall be assumed to acquire indirect control over the acquired undertaking. By way of its decisive influence over the undertaking that acquires the respective rights, the parent company shall be able to exercise decisive influence over the acquired undertaking as well. The Commission defines the whole economic group as one acquiring indirect control, unlike the undertaking – direct participant in the transaction, which acquires direct control. This is particularly important in assessing concentrations, as all undertakings controlled by the parent company should be taken into consideration. This is also relevant in calculating the turnover of the whole economic group of the acquiring undertaking.

CPC practice:

Rulings Nos 142/2004, 102/2005, 180/2005, 247/2005 and 254/2005.

1.2.3. Joint venture that performs on a lasting basis all the functions of an autonomous economic entity.

The term ‘joint venture’ has no legal definition in the Bulgarian legislation in force. The provision of Article 22 of the CPA concerns an undertaking performing on a lasting basis all the functions of an autonomous economic entity where two or more individuals/undertakings exercise control. The term used ‘creation of a joint venture’ however, does not allow us to determine unconditionally whether this is a newly created undertaking or a pre-existing one. That is why, if joint control is acquired over a pre-existing undertaking that on a lasting basis performs all the functions of an autonomous economic entity, the operation must be interpreted as concentration within the meaning of Article 21, paragraph 1, item 2 of the CPA in relation to Article 22 of the same Act. In the case of a newly created joint venture, concentration within the meaning of Article 22 of the CPA shall occur. If joint control is acquired over a pre-existing undertaking that does not perform all the functions of an autonomous economic entity, concentration within the meaning of Article 21, paragraph 1, item 2 shall occur as there is a change in the control.

The joint venture may be a legal person within the meaning of the Commerce Act or a civil partnership set up following the procedure of the Obligations and Contracts Act.

1.2.3.1. Concentration within the meaning of Article 22 of the CPA shall occur if the joint venture is of a concentrative type and satisfies certain requirements: it performs on a lasting basis all the functions of an autonomous economic entity, the so-called ‘full-function joint venture’, and it brings about a lasting change in the structure of the controlling undertakings, i.e. the parent companies pass on to the joint venture all activities preserving only a minimal part of the activity on the market concerned.

Full-function joint ventures shall operate on a lasting basis (for a long period) on the market in the area, specified in their founding agreements and perform the functions normally carried out by undertakings that operate on the same market (own management, access to sufficient financial and human resources, etc.). Arguments for the full-function character of a joint venture are when a joint venture is intended to operate for a sufficiently long period to allow lasting structural changes, or when there is a possibility to extend the operation of the joint venture after expiry of the respective period for which it ash been set up.

The presence of the parent companies in upstream and downstream markets in relation to the joint venture shall be a factor to be taken into consideration in assessing the full-function character of a joint venture. The fact that the joint venture relies almost entirely on sales to its parent companies or purchases from them shall not normally affect the full-function character of the joint venture, as long as this is for an initial start-up period necessary in order to establish the joint venture on a market. Where sales from the joint venture to the parent companies are intended to be made on a lasting basis, the assessment of the full-function character of the joint venture shall take into consideration whether it may individually carry out autonomous activities in normal commercial conditions. To appraise an undertaking as full-function, it shall be important to assess whether it receives merchandise delivered from other suppliers different from the parent company and in what size.

CPC practice:

Ruling No. 224/2004.

1.2.3.2. The creation of a joint venture shall not be considered a concentration within the meaning of Article 22 of the CPA when it leads only to coordination of the behaviour of the parent company (co-operative type of joint venture); carries out economic activities that are auxiliary to the basic ones for the parent companies; is set up for a short period of time or with a view to carry out a particular project. In those cases, the undertaking shall not be a full-function one.

If the setting-up of the joint venture is intended solely with a view to coordinating the competitive behaviour of the parent company, which leads or might lead to restriction, prevention or distortion of competition, the situation then must be judged in the light of Article 9 of the CPA.

The joint venture shall not be full-function if it performs only a specific function related to the economic activities of the parent company, without individual access to the market (e.g. engaged only in research or production activities in relation to a certain product), or is limited to the sale of the products of its parent companies.

A possibility for coordination may occur if the joint venture will operate on a particular market, where (or on a specific segment thereof) the parent companies preserve their activities. If, prior to the operation, there are links between the parent companies on the market where the joint venture will operate, it may be assumed that the major aim is to strengthen this coordination. When the parent companies are active on an upstream or downstream market in relation to the market where the joint venture operates, doubts of coordination may arise if their key customer/supplier is exactly the joint venture. Doubts of coordination may also appear if two or more parent companies are active on a market that is closely linked to the market of the joint venture.

If coordination effects on the Bulgarian market are expected following the setting-up of a joint venture and those effects may be considered insignificant to the main aim of its creation, this joint venture shall be of a concentrative type. In cases where the coordination effects may be expected outside the Bulgarian market, the operation, when appraising its effect on the market, must be considered solely a concentration of economic activities, regardless of those coordination effects.

European regulations and practice:

Commission notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings; Commission notice on the distinction between concentrative and co-operative joint ventures – paragraphs 17 to 20
. Cf. also case law quoted therein.
1.3. Non-existence of concentration outside the cases referred to in Article 23 of the CPA
Concentration of economic activity shall not be deemed to arise where the transaction does not result in changing the structure, on a lasting basis, of the market participants. Hence, concentration shall not be deemed to arise in the cases of internal restructurings within economic groups, and in the cases of changes in the participating interests in a given undertaking, where such changes do not result in a qualitative alteration of the control held. Concentration shall not be deemed to arise also in the cases of acquiring rights in a manner which does not allow for exercising decisive influence.

Concentration shall not be deemed to arise where, after completion of the transaction (merger or takeover), the person who has previously exercised decisive influence on the takeover/merging undertakings retains the control of the acquiring/newly established undertaking. This shall also be so where undertakings were respectively a controlling one and a controlled one prior to implementing the transformation and where a merger/takeover is implemented by undertakings controlled by the same third undertaking or person. Such cases shall be regarded as internal restructurings within the same economic group between non-independent undertakings.

In all cases of non-independent undertakings the transaction shall not be deemed concentration.

Dependence in the relations between undertakings may be present where partners and/or managers in the undertakings to be transformed are the same persons, where a partner in one of the undertakings to be transformed sits on the managing bodies of the other undertaking, etc. An argument pro dependence may be the binding of the parties’ actual operations. The same address, taken alone, however, shall not be sufficient to substantiate that undertakings are not independent.

Similarly, concentration shall not be deemed to arise where certain rights are acquired by a person/undertaking already exercising control over the undertaking in which the respective rights are being acquired, provided that this does not result in a qualitative change in the controlling interest. For instance, if a person already holds sole control in a given undertaking and subsequently acquires all equity shares of the undertaking in question, this will not be regarded as concentration.

Not considered concentration shall also be the cases of changing the participating interests between undertakings within one economic group, for instance, if one company acquires participating interests in another company, where both companies are controlled by the same third person/undertaking.

In addition, concentration shall not be deemed to arise when acquiring rights of veto where such rights do not permit exercising a decisive influence. For instance, the power to obstruct decisions aimed at changing the statutes or equity of a given company or its transformation or discontinuation represents protection in respect of the investment made by the minority shareholders rather than control within the meaning of the competition law.

The cases where the same undertakings implement acquisition of controlling interest first, followed by a merger/takeover, shall be regarded by the Commission as a single concentration. The second transaction shall not be subject to prior notification of the CPC as it does not bring about any substantial change in the controlling interest. The same shall be the situation where one undertaking gains control over another one first and then acquires new shares/stocks in the latter.

CPC practice
Decisions Nos. 200/2004, 212/2004, 165/2005, 225/2005, 233/2005, 80/2004, 335/2004

European regulations and practice of the EC

Commission Notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings – item 22; Case IV/M.062 – Eridania/ISI, of 30 July 1991.

While applying the mentioned Notice (item 38 and following), the EC concludes that concentration shall not be deemed to arise where several undertakings hold joint control in a joint venture prior to a given transaction and such joint control is preserved after the transaction (no matter that the number of controlling undertakings has been reduced), provided that none of the undertakings in question has acquired sole control, because no qualitative change in the exercised control has occurred.

2. OBLIGATION FOR A PRIOR NOTIFICATION OF THE CPC

Article 24 (1) (Amended, SG No. 9/2003) Undertakings shall be obliged to notify the Commission in advance of their intention to implement concentration under Article 21, paragraph 1, where the aggregate turnover of the participants in the concentration on the relevant market within the territory of the country exceeds BGN 15 million for the previous year.

(2) (New, SG No. 9/2003) Where the concentration is to be implemented through conclusion of a contract awarded as a result of a publicly announced tender or competition, the notification provided for in paragraph 1 shall be submitted within seven days after announcing the results of the tender or competition.

(3) (Former paragraph 2 – SG No. 9/2003) Where the concentration is expressed in acquiring control in parts of one or more undertakings, regardless of whether these parts represent independent legal entities, the turnover taken into consideration shall be the one relevant to the part subject to control.

(4) (New, SG No. 9/2003) Notification of concentration of economic activity implemented in line with Article 21, paragraph 1 and Article 22 shall be submitted jointly by the undertakings that are in process of merger or takeover or by those that have established a joint venture, or respectively by the undertaking that has acquired control within the meaning of Article 21, paragraph 2.

(5) (Former paragraph 3, amended, SG No. 9/2003) In the case of concentration of banks and non-banking financial institutions, the amount taken into consideration shall be the revenues, as shown in the financial statement for the last closed financial year, after deducting all taxes, and in the case of concentration of insurance companies – the amount of the insurance premiums, after deducting all taxes, instalments provided for in a law, and charges.

2.1. Undertakings participating in the concentration

Pursuant to Article 24, paragraph 1 of the CPA, undertakings participating in the concentration are obligated to notify in advance the CPC of their intention to implement a merger, takeover, acquisition of control, or to establish a joint venture.

Within the meaning of the CPA, undertaking means any natural or legal person, or a civil partnership which pursues economic activities on the relevant market, regardless of its legal and organisational form.

In its recent practice, the Commission had used the term “undertakings concerned” adopted in the context of the Commission Notice on the concept of undertakings concerned under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings
, pursuant to which these are the undertakings directly participating in the concentration.
In the case of a merger/takeover, undertakings concerned shall be those under direct transformation. In the case of “acquisition of control,” undertakings concerned, on the acquiring side, shall be one or more undertakings acquiring sole or joint control. On the acquired side, undertakings concerned shall be one or more undertakings (in their entirety or in parts), even if just one, if not more, of their subsidiaries or some of its assets are subject of the transaction.

The seller shall not be taken into account when identifying the undertakings concerned in the cases of concentrations other than mergers or for establishment of new joint ventures, i.e. where there is acquisition of sole or joint control in formerly existing companies or parts of such companies. This is due to the fact that the role of the seller is exhausted after the transaction – the seller does not exercise control in the undertaking subject of acquisition any more. Should the seller retain joint control together with the acquiring company (or companies), they shall be one of the undertakings concerned.
The Notice of the European Commission identifies in detail the undertakings concerned in various kinds of transactions. Particular attention is paid to identifying the undertakings concerned in the cases of acquiring sole and joint control.

In the case of acquiring sole control
 the criteria shall be:

· when acquiring sole control of the entire company – undertakings concerned shall be both the acquiring and the acquired or target undertaking;

· when acquiring sole control of part of a company – undertakings concerned shall basically be the acquirer and the acquired part(s) of the target company. Included are special rules in respect of undertakings concerned in the case of a multi-tier transaction, when acquiring sole control after reduction or expansion of the target undertaking, and when acquiring sole control through a subsidiary undertaking of a group. See item 2.2 of these Guidelines for the rules applicable in the case of multi-tier transaction.

In the case of acquiring joint control
 the criteria shall be:

· when acquiring joint control of a newly established undertaking – undertaking concerned shall be each company gaining control of the newly established joint venture;

· when acquiring joint control of an already existing company or business – undertakings concerned shall be all acquiring undertakings, on the one hand, and the already existing company or business, on the other hand;

· when acquiring joint control in view of direct unbundling of assets – undertakings concerned, for each transaction, shall be the acquiring undertaking and that part of the target which is to be acquired.

Furthermore, the Commission Notice looks in detail at other acquisition scenarios
 which so far have not been subject to assessment by the CPC but will be taken into account when reviewing similar cases.

2.2. Turnover on the relevant market within the territory of the country

The turnover shall give an indication of the economic resources that might be consolidated as a result of the concentration and shall be geographically differentiated within such boundaries that would reflect the territorial scope and allocation of these resources.

Pursuant to Article 24 of the CPA, an obligation to notify in advance the CPC about their intention to implement the concentration referred to in Article 21, paragraph 1 of the CPA shall arise for the undertakings in the cases where the aggregate turnover of the participants in the concentration on the relevant market within the territory of the country exceeds BGN 15 million for the previous year (paragraph 1). Where the concentration is expressed in acquisition of control over parts of one or more undertakings, regardless of whether these parts represent independent legal entities, the turnover taken into consideration shall be the one relevant to this part which is subject to the control (paragraph 3).

In the case of concentration of banks and non-banking financial institutions, the amount taken into consideration shall be that of the revenues as shown in the financial statement for the last closed financial year, after deducting all taxes, and for the insurance companies – the amount of the insurance premiums after deducting all taxes, instalments previewed by law, and charges (paragraph 5).
The BGN 15 million threshold set forth in Article 24, paragraph 1 of the CPA shall aim to indicate to the participants in a transaction in due time when an obligation for prior notification arises for them rather than assess the market position of the undertakings or the impact of the transaction on the market or, respectively, on the other participants.

The threshold as per Article 1 shall be a merely quantitative value calculated on turnover basis and aiming to introduce a clear and objective criterion to assess whether the transaction is subject to CPC notification. The legislator targets to measure in advance the relative financial strength of the undertakings participating in the concentration and to put under assessment only those among them which can actually influence the market. Thus, the data for the turnover of the undertakings participating in the transaction, irrespective of the sectors where such turnover has been realized and no matter whether the transaction will affect each of them, shall give information about all economic resources that might be consolidated as a result of the concentration.

The practice of the CPC in the field of control over the concentrations shows that the broad diversity of implementation options does not allow for covering in detail in these Guidelines all the scenarios that may be relevant in terms of calculating the turnover of the participating undertakings. In the cases where there are any doubts or ambiguity, assessment must always render priority to the general principles of avoiding double accounting and to reflecting a more accurate measurement of the financial strength of the undertakings participating in the transaction.

The “turnover” criterion shall identify the amounts earned from sales of goods or provision of services. The method for calculating the turnover on the basis of revenues from sales, no matter whether of goods or services, shall be a uniform one. The specifics of turnover calculation in certain economic sectors have been reflected in the Methodology and therefore they will not be discussed in detail here.

Pursuant to the Methodology, when calculating the turnover for the purposes of Article 24 of the CPA, one shall take the aggregate turnover for the previous year. Beyond the general case as per Article 24, paragraph 1 of the CPA, where the calculation uses the aggregate turnover earned in Bulgaria by the parties to the concentration and their controlled undertakings on each of the relevant markets where they operate, particular attention must also be paid to the provision of Article 24, paragraph 3 of the CPA. It refers to the way of calculating the turnover in the cases of acquisition of parts of undertakings, regardless of whether the latter constitute autonomous legal entities. In this case, one shall take into account the turnover of the buyer and the turnover of only this part which is to be acquired. The turnover of the seller as a whole (with all of its subsidiaries) shall not be included in the aggregate turnover because their role ends after the completion of the transaction and its connection with the acquired undertaking is lost.

In addition to the previously described most typical cases of calculating the turnover, there may also be a number of other scenarios depending on the form of the transaction, for instance acquisition of joint control or acquisition of control by a joint venture. These scenarios subject to calculation are presented in detail in the Commission Notice on calculation of turnover and in the Commission Notice on the concept of undertakings concerned.

The parties must report their revenues earned from ordinary activity themselves and, if necessary, present a breakdown by types of revenues.

According to the practice of the CPC, amounts taken into consideration when calculating the turnover must be from the “ordinary activity” of the participants in the concentration. The amounts earned from sales shall be taken from the financial statements of the undertakings for the last closed year prior to the transaction. The undertakings subject to audit shall submit to the CPC their audited statements. One should bear in mind that, in line with the accounting practice adopted in our country, the turnover of a local undertaking disclosed in the Income Statement also includes the export. If a participant in the concentration is a foreign entity, the turnover taken into account shall be that realized within the territory of the country, regardless of whether it has been realized through subsidiaries, through distributors or from direct import.
To account for the actual economic position of the undertakings concerned, the CPC shall take into account the net amount of the turnover which includes the revenues from sales after deducting tax components (VAT, excise and other taxes directly related to the turnover) and concessions granted by the companies to their customers in the process of business negotiations and having a direct impact on the volumes of sales. Deducting the taxes directly related to the turnover shall be applicable both to the undertakings in industry and to those in the financial sector.

In view of the realistic presentation of the entire volume of economic resources (turnover) subject to the transaction, an important aspect of calculating the aggregate turnover shall be the deduction of internal turnover realized between the related undertakings. The aim shall be to exclude the turnovers within the same group, no matter whether it is on the side of the acquired undertaking or on the side of the acquiring undertaking.

The European legislation and practice also pay particular attention to the problems related to the turnover of a group. These rules have been transposed in the Methodology and therefore will not be discussed in these Guidelines. It is worth pointing out here that the rules for the turnover of a group shall only be applicable to groups existing by the time of the transaction and not to a newly established business structures. For instance, if companies A and B, along with their subsidiaries, intend to merge, then A and B, rather than the new entity, will qualify as undertakings concerned, meaning that the turnover in each of the two groups must be calculated separately.

As far as the state aid granted to the undertakings participating in the concentration is concerned, one must bear in mind that any aid related to any of the ordinary activities of the undertaking concerned may be included when calculating the turnover if the undertaking itself is a recipient of the aid and if the aid is directly related to the sale of goods and provision of services by the undertaking, this being reflected in the price.

There are hypotheses where several consecutive deals represent steps towards implementation of a complex higher-level transaction – the so-called “multi-tier transaction.” If assessing each step separately, it may be possible that the first transaction is below the threshold of BGN 15 million, but if there is a follow-up transaction implemented within two years between the same participants, the effect of the transaction shall be deemed complete as from the date of the last transaction. Thus, the actual turnover of the parties shall be accounted for and the possibility for avoiding the threshold for prior notification of the CPC shall be eliminated.

If, for instance, company A purchases 50% of the assets of company B, the aggregate turnover may be under BGN 15 million. Later on (within a two-year period) company A buys out the remaining 50% of the assets of company B and the amount of the aggregate turnover of the participants is again under BGN 15 million. These two steps of the transaction may cumulate an overall aggregate turnover which exceeds the legally provided threshold of BGN 15 million and, therefore, the CPC must be notified if the prerequisites referred to in Articles 21 or 22 of the CPA are in place.

The practice of the CPC after the last amendment to Article 24, paragraph 1 of the CPA
 shows that, from the point of view of the geographic dimension, one must always take into consideration the turnover realized on the territory of the country, regardless of the type of the participating entities – local or foreign persons, or of the manner in which the revenues from sales have been earned on the national market. (For example, Decisions Nos. 197/2005, 191/2005, 180/2005, 106/2005, 102/2005, 336/2004, 224/2004, 184/2004, 183/2004, 142/2004, 64/2004, 63/2004, 45/2004, 162/2003, 143/09.09.2003, 106/2003, 67/2003, 62/2003, 41/2003, 33/2003 and 18/2003).

In some cases where one participant in the concentration is a person without turnover in the country for the respective previous year, the figures taken into consideration and analyzed have been those realized in the country by the other participants.

Prior to the amendment to Article 24 of the CPA in 2003, there were two alternative criteria preconditioning an obligation for prior notification – the aggregate market share of the goods or services to which the concentration applied and the aggregate turnover of the participants in the concentration. For instance, in the financial sphere some specific indicators were set forth for measuring the market shares of banks and non-banking financial institutions, insurance companies, pension funds, investment companies. At present, the sole legitimate criterion for prior notification in respect of concentrations of banks and non-banking financial institutions is the turnover. This is why, the Commission in its practice makes consistent efforts to make clearer the specifics of calculating the turnover of the institutions in the financial sphere.

In this respect, one must also bear in mind the practical and procedural issues applicable to the credit institutions, other financial institutions and insurance companies contained in the Commission Notice on calculation of turnover within the meaning of Council Regulation (EEC) No. 4064/89
 (items 51-61).

The methods for calculating the turnover of credit and other financial institutions and for insurance companies have their own specifics.

Turnover of credit and other financial institutions

Pursuant to Article 5 (3) of the Regulation, instead of the turnover, in these cases taken into consideration shall be the amount of the revenues as it appears the financial statement for the last closed financial year, after deducting, where relevant, all taxes directly related to the revenue items.

The following items shall be included in the revenue amount:

· revenues from interest and similar revenues;

· revenues from securities, including:

revenues from stocks and other securities with variable income;

revenues from participating interests;

revenues from stocks in related undertakings;

· receivables under commissioning arrangements;

· net profit from financial operations;

· other operating revenues.

Turnover of a financial leasing company

The financial leasing and operational leasing differ significantly. The financial leasing shall functions as granting under lease by the lesser in order to facilitate the purchase of certain assets by the lessee. Hence, the financial leasing company shall be a financial institution within the meaning of paragraph (a) of Article 5 (3) and its turnover must be calculated by applying the specific rules used when calculating the turnover of credit and other financial institutions.

As far as the operational leasing is concerned, it shall not have the granting under lease function, so the operational leasing company-lesser shall not be regarded as a financial institution, at least in respect of its major activities. Therefore, applicable shall be the common rules for calculation of the turnover in line with Article 5 (1).

Turnover of insurance undertakings

The calculation for the insurance undertakings shall be based on the gross premiums serving as a criterion for the turnover and shall include all incoming amounts and receivables related to insurance contracts issued by the insurance companies or on their behalf, including the valid insurance premiums. Deducted shall be the taxes, instalments prescribed by law and charges on the amounts of individual premiums or of the total amount of the premiums.

The following clarifications may be appropriate: “gross premiums” shall be the aggregate of the received premiums (which may include the reinsurance premiums if the undertaking concerned has activities in the field of reinsurance). All amounts paid or payable by the undertaking concerned for the purpose of receiving reinsurance coverage shall already be included in gross premiums. In all instances of using the word “premiums” (gross premiums, net (profitable, income earning) premiums, premiums for reinsurance, etc.), these premiums shall be related not only to the new insurance contracts concluded in the course of the previous financial year (subject to review), but also having the meaning of all premiums related to contracts concluded in the preceding years that are in force during the period subject of review.

Investments by the insurance undertakings in stocks, securities, land, property and other assets aiming to secure appropriate reserves to make payments under claims lodged shall not be deemed turnover. (For further details see item 58 of the Commission Notice on calculation of turnover.)

2.3. Prior notification

Pursuant to Article 24, paragraph 1 of the CPA, the intention to implement concentration of economic activity shall give rise to an obligation of the parties to notify in advance the CPC. The parties must notify the concentration prior to the contract’s coming into effect and prior to the actual implementation of concentration. Where no concluded (signed, sealed) contract is present, the parties must present evidence of their intentions to undertake the concentration (decisions of the General Meeting, of managing bodies, etc.).

Pursuant to Article 24, paragraph 2 of the CPA, in the cases where the concentration will be implemented through conclusion of contract on the grounds of a publicly announced tender or competition, the notification shall be submitted within seven days as from announcing the results of the tender or competition.

The CPA lacks any explicit provisions governing the tender proposal for purchasing stocks. As long as the CPA (including the last amendments, promulgated SG No. 9/2003) transposes the provisions of the Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings (Article 4, paragraph 1), one may assume that in Article 24, paragraph 2 of the CPA the idea of the legislator has been to cover both the privatization transactions and the cases related to a tender proposal for purchasing stocks.

The obligation for prior notification of the European Commission of concentration in the cases of announcing a public proposal is also contained in Article 4, paragraph 1 of the enforced Regulation No. 139/2004. The legal framework of the EU is persistent and consistent in respect of the obligation to notify the European Commission after submitting a tender proposal, but before implementing the transaction for acquisition of the securities.

Consecutively, a notification to the CPC must be submitted within seven days as from the date of announcing the results of the tender/competition under a privatization procedure or as from the date of forwarding a tender proposal for purchase of stocks.

3. CONTENTS OF THE NOTIFICATION REFERRED TO IN ARTICLE 24 OF THE COMPETITION PROTECTION ACT

Article 26. (1) The notification provided for in Article 24 shall contain data about:

1. the undertakings participating in the concentration;

2. the nature and the legal form of the concentration;

3. the type of goods and services covered by the concentration;

4. the undertakings controlled by the participants in the concentration within the meaning of Article 21, paragraph 2;

5. the aggregate market share and the aggregate turnover of the undertakings participating in the concentration;

6. the main competitors, suppliers and purchasers.

(2) The notification of the undertakings referred to in paragraph 1 shall also contain a request to the Commission to authorise the concentration.

(3) …

The notification of a forthcoming concentration must contain the data referred to in Article 26 of the CPA. Requirements in respect of the scope and contents of the notification are included also in the Methodology and Form 2 attached thereto, along with instructions for filling it in. The notifying parties are obligated to submit to the Commission a full and bona fide statement of the facts and circumstances that are of importance for decision-making in respect of the planned transaction. In addition to that, in its practice, the Commission requires submission of other additional information which is important for the assessment of a given concentration.

First of all, it shall be necessary to submit detailed information about all participants in the planned concentration, including the name and address of the undertaking, registered and actually pursued subject of activity, authorised representative(s). The relevant identification documents (decision for court registration, current legal standing certificate, etc.) shall also be attached.

Secondly, one shall describe the nature of the forthcoming concentration – horizontal, vertical or conglomerate.

A concentration shall be defined as horizontal where parties thereto are direct competitors on the same relevant market.

Vertical shall be the concentration where parties to the transaction are undertakings operating at different stages (on different market levels) in the process of production and sale of products within the same product chain.

A typical feature of the conglomerate concentrations shall be that the concentrating undertakings operate at different product markets or geographic markets, i.e. they are not competitors (for instance, a steel producer takes over a pharmaceutical enterprise). In this respect, the theory and practice distinguish between the following major types:

· concentration on product principle – the producer of a given product takes over a producer of a similar category of products, thus expanding its product range;

· concentration on geographical principle – where the concentrating undertakings manufacture the same product but operate on different geographical markets. In the European legal theory, these are described as conglomerate concentrations of the “market expansion” type.

Each one of the concentration forms listed above shall be subject to notification to the Commission in so far as the transaction attracts such financial resources, know-how or other tangible or intangible assets that may secure significant advantage for the participants in the concentration, thus imposing a negative impact on the competition on the relevant market(s).

After identifying the nature of the forthcoming concentration, it shall be necessary to describe the manner in which it will be implemented, i.e. its legal form – through merger; through acquisition of (sole or joint) control; conclusion of contracts containing clauses that enable exercising influence on the controlled undertaking or through other forms and ways for exercising decisive influence on the controlled undertaking. Also, one must specify whether an object of the concentration will be an entire undertaking(s) or its (their) parts.

As evidence it shall be necessary to enclose copies of the following documents: a preliminary contract, agreement, decision for acquisition, offer/bid or other sorts of documents containing clauses which help the Commission in making an assessment of the forthcoming transaction.

In their notification, the parties must specify what are the specific objectives of the planned concentration, as well as the reason preventing them from accomplishing these objectives in a way other than by undertaking a concentration. In this regard, one must enclose developed strategies, business plans or other kinds of information related to the future development of the undertakings and the expected positive effects after completion of the transaction.

Another important element of the notification contents shall be the detailed description of the ownership structure and of the control (direct or indirect) before and after implementing the concentration. For this purpose, it shall be necessary to provide information for each one of the participants in the concentration, specifying:

· all undertakings or persons who control, directly or indirectly, the undertakings participating in the concentration;

· all undertakings in which the participants in the concentration are exercising, directly or indirectly, control within the meaning of Article 21, paragraph 2 of the CPA.

For each one of the undertakings mentioned above one must specify the nature and means of exercising control supported by the following evidence: statutes of the undertakings, rules of operation of the managing bodies, excerpt from the shareholders journal, certificates from the Central Depository, etc. It is desirable that the information about the structure of ownership is accompanied by organigrams, charts or diagrams.

The notifying party (parties) must submit, following strictly the Methodology, a detailed description of the relevant market(s) on which they operate in terms of product and geographical coverage within the meaning of §1, item 5 of the Additional Provisions of the CPA. In this respect, the parties must explain why certain products or services are included and others are excluded from the product markets they have identified, taking into account the following factors: interchangeability, demand and supply, conditions for competition, etc. When defining the boundaries of the product market, the parties must also analyze the conditions for market entry: economic (structural and strategic) and administrative and legal barriers, considerable price differences between neighbouring geographic regions, etc. The notifying party shall determine those of the markets on which participants operate that will be particularly affected by the planned concentration.

When describing the performed activity, the participants shall clarify in detail the manner in which they produce their output (including production assets owned, capacity and loading percentage of the production lines) or the manner in which they provide services, as well as their sale routes (direct sales, distributors or other forms of sales). In this respect, one must state whether there are contracts for exclusive rights of distribution or other agreements (horizontal and vertical) between the parties and their competitors, customers and suppliers. It shall be necessary to attach copies of such documents. It must also be specified whether there is any form of association of undertakings (branch unions, associations, etc.), stating explicitly the names of those associations where the participants in the concentration are members, as well as their addresses and contact persons.

Furthermore, it shall be necessary to state whether any participant in the concentration has products in a process of development which are likely to be introduced on the market within a short term. There must be a description explaining the plans of the parties in respect of the production capacity (loading of capacities) and the capacity for sales. If such plans are present, it shall be necessary to provide an estimate of the planned sales and of forecast market shares within short- and long-term timeframes.

The notification must contain data about the aggregate turnover of the participants in the concentration and their aggregate market share before and after the concentration. The specified information must also be presented separately for each individual participant in the transaction. These calculations must be made according to the Methodology and are important both for the assessment of whether the foreseen concentration falls within the scope of Article 24 and for outlining the overall market picture needed for the analysis. Whenever it is envisaged to establish a joint venture, it shall be necessary to provide data on whether the undertakings participating in the concentration will preserve, and to what extent, their relative share in the market on which the new undertaking will be operating, or on the vertically integrated markets. The market shares must be calculated on the basis of natural and value indicators and must cover at least two preceding years. It shall be necessary to specify the sources used for calculating these market shares and provide documents confirming the calculation if such are available. In respect of the turnover, the parties shall attach a copy of the Annual Financial Statements for the last closed year with an auditors’ report and all attachments and addenda thereto. In the cases where the parties have an obligation to prepare consolidated annual reports, a copy of these must also be attached.

The notification must describe the major competitors, suppliers and customers. The names and contact details of the five biggest customers and suppliers for the relevant markets on which the participants in the planned concentration are operating must be listed and broken down by types of goods and/or services, along with the major competitors with their market shares and contact details.

The notification must contain a justification proving that unfavourable consequences as per Article 28, paragraph 1 of the CPA will not arise, and in case such circumstances arise – evidence of the estimated favourable consequences as per Article 28, paragraph 2 of the CPA.

Should there be any probability that a given concentration may result in establishing or strengthening a dominant position on any of the markets where the parties to the transaction operate, it shall be desirable that the participants attach a statement on how the effective competition may be sustained and what are the ways to avoid possible unfavourable consequences. In this respect, the parties must propose specific actions to be undertaken in view of preserving the competitive environment of the relevant market. This information shall be required relative to the powers of the Commission, as per Article 28, paragraph 3 of the CPA, to authorize a given concentration by imposing additional restrictive provisions in view of preserving the efficient competition or the overall positive impact on the relevant market.

Should the parties have any doubts about how to prepare the notification and its attachments, they shall have the opportunity to hold preliminary consultations at the CPC. One must bear in mind, however, that the Commission is empowered to judge in its own discretion to what extent a transaction represents or does not represent concentration within the meaning of Chapter Six of the CPA and this matter shall therefore be subject to analysis and assessment solely by the Commission. Preliminary consultations aiming to clarify the contents of the notification, its completion and enclosing of relevant documents, shall be arranged after filing a request to the Chairperson of the CPC.

Requirements applicable to the documents provided with the notification

The notification and evidence enclosed thereto shall be submitted in the Bulgarian language. All documents drawn up in another language shall be accompanied with an accurate translation in the Bulgarian language (argument – Article 147 of the Civil Procedure Code). If the document is official, it must be accompanied by a legalized translation. If an official document has been authenticated in a country undersigning the Convention abolishing the legalisation for foreign public documents (The Hague Convention from 5 October 1961, ratified by the Republic of Bulgaria on 25 May 2000), the document must be translated by persons referred to in Article 2a of the Rules for legalizations, certifications and translations of documents and other papers (Decree No. 184/1958 of the Council of Ministers) and according to the procedure set forth in Chapter Three of the Rules for legalizations, certifications and translations of documents and other papers.

The notifying party must also submit an original copy of the notification not containing any data which represents trade, industrial, official or other secret protected by law of the parties. In order to make sure that the information representing secret is clearly identified, it must be explicitly marked and provided as a separate attachment(s), accompanied with a statement of motivation explaining the reasons for considering the specified data confidential.

The notifying party or other participants in the concentration must present original copies of the evidence or their authenticated photocopies. Photocopies of the evidence outgoing from the respective party shall be authenticated with a “True with the original” statement, seal of the undertaking (if relevant) and signature of the person having the right to represent the undertaking by virtue of law or power of attorney. Authentication shall be made on every page of the document.

The notification and the written statements submitted shall be signed by a person who has the right to represent the notifying party by virtue of law or power of attorney. Relative to the proceedings as per Chapter Six of the CPA, attorneys before the Commission may be attorneys (legal advisors) or other authorized persons. The attorney (legal advisor) shall represent their client on the grounds of a written power of attorney. Other persons shall have right to be representatives of the undertakings participating in the concentration provided that they have been authorized with a written power of attorney, with a pubic notary validation of the signature of the principal. Powers of attorney issued by persons located abroad must be authenticated by the diplomatic or consular sections of the Embassies of the Republic of Bulgaria or by a local public notary. Such power of attorney shall be subject to the requirements applicable to the provision of documents issued abroad.

Along with the notification, the notifying party must fill in a written statement to ascertain that submitted data are true and to declare their awareness that a CPC decision made on the grounds of untrue and incomplete data may be repealed (Article 27, paragraph 5 of the CPA). In the event of any major changes in the factual situation that have become known after submission of the notification and that may have substantial impact on the assessment of the planned transaction, the notifying party must notify the Commission immediately.

Upon receipt of a notification which meets the above criteria, the Commission shall undertake preliminary control including an ex ante evaluation to verify adherence to the requirements provided for in Article 26 of the CPA and compliance with the Methodology. Should the Commission find any inconsistencies, it shall forward a letter to the notifying parties with instructions on how to remedy such inconsistencies within seven days. After all inconsistencies have been remedied, the Commission shall open a file and make an assessment within 30 days as from that date.

After opening a file, the Commission shall provide an opportunity to all parties concerned to submit their opinion statements. In this respect, a notice of the submitted notification of forthcoming concentration shall be published on the electronic site of the Commission (www.cpc.bg). Thus, each party concerned shall be given an opportunity to submit a motivated opinion statement accompanied by the respective evidence concerning the planned transaction and its impact on the effective competition on the relevant market within the territory of the country. The assessment of a given concentration shall be carried out on the basis of all the information received by the Commission.

European regulations
Commission Regulation No. 802/07.04.2004 implementing Council Regulation (EC) No. 139/2004 on the control of concentrations between undertakings governs the subject and contents of the notification of forthcoming concentration. The Regulation contains detailed information on carrying out the relevant investigation and for assessment of the impact a given concentration may have on the relevant markets.

4. AUTHORIZATION FOR CONCENTRATION 

Article 28. (1)(Amended, SG, No. 9/2003) The Commission shall authorize the concentration provided the latter does not result in the creation or strengthening of a dominant position that would significantly impede effective competition on the market concerned.

(2) (Amended, SG No. 9/2003) The Commission may authorise a concentration, which although creating or strengthening a dominant position, aims at modernisation of production or of the economy as a whole, improvement of the market structures, attraction of investments, creation of new jobs, better satisfaction of the interests of the consumers, and as a whole outweighs the negative impact on competition on the market concerned.

(3) (Amended, SG No. 9/2003) The Commission may include in the authorisation referred to in paragraphs (1) and (2) additional restrictive requirements which are directly related to the implementation of the concentration and are needed for the preservation of the effective competition or the overall positive impact on the market concerned.

After the receipt of the notification about the forthcoming concentration, the Commission shall make an appraisal pursuant to Article 27, paragraph 1 of the CPA in order to find whether the characteristics of concentration of economic activity are present, what the possible impact of the notified transaction would be on the structure and development of the market concerned, and on the entities operating on the respective market at the time of concentration.

In order to assess the impact of the notified transaction on the market concerned and respectively make a decision whether to authorize it or not, with a view to the conditions specified in Article 28, paragraph 1, the Commission shall make an appraisal of the concentration taking into consideration circumstances such as: the position of the undertakings on the market concerned, their economic and financial power, access to supply and markets for the relevant goods and services, the legal or other barriers to entry in the markets. These circumstances partially recreate the criteria listed as an example of the existence of dominant position under Article 17, paragraph 1 of the CPA. With a view to the correct appraisal of concentration, it shall be necessary for the CPC to obtain from the notifying party comprehensive information regarding the above mentioned circumstances. To this end, the notifying parties shall take into consideration the detailed steps elaborated in the Methodology. The parties shall bear in mind that the Commission is free in its appraisal as to what issues to investigate in its assessment, what other sources of information to use, how detailed the assessment is to be, etc. 
In order to estimate the effect of the forthcoming concentration on the market concerned, not only the current market structure but also the future modifications that will take place as a result of the realized transaction shall be subject of assessment as well as the change in the objective supply and demand conditions, i.e. the short-term trends of development of the market concerned shall be assessed. Providing information in this regard shall also be an obligation of the notifying party.
European Practice
It is an established practice with the European Commission, when making an  appraisal of the effect of a certain concentration on the competitive environment, to compare the competition conditions resulting from the concentration to the conditions that would have been predominant without the realization of the transaction planned. The Commission takes into consideration these future market changes that could normally be foreseen (see Commission Decision 98/526/EC on case IV/М.950 – Hoffmann La Roche/Boehringer Mannheim, OJ L 234, 21.08.1998, p. 14, point 13, Case IV/М.1846 – Glaxo Wellcome/SmithKline Beecham, points 70-72, Case COMP/M.2547 – Bayer/Aventis Group Science, points 234 and following) The EC also takes into account the possible entry in the market or dropping out of companies after the implementation of the concentration as well as if the latter would not be implemented (see case Т-102/96, Glencore vs. Commission, [1999] Proceedings of the European Court of Justice II-753, paragraphs 247-263). 
4.1. Differences between the authorizations under paragraphs 1 and 2 of Article 28 of the CPA
After the assessment of the notified transaction with regard to the market concerned and the market positions of the participants in the concentration before the forthcoming transaction, and after a forecast of the possible effect after its implementation, the CPC may reach the following two conclusions:  

· concentration will not result in the creation or strengthening of a dominant position of the participating undertakings; or 
· concentration will result in the creation of a dominant position on the market concerned or in the strengthening of an already existing dominant position of one of the participants. 
Each of these conclusions, however, shall be cumulatively related to the probability that concentration would significantly impede effective competition on the market concerned.
4.1.1. Article 28, paragraph 1 of the CPA
By virtue of Article 28, paragraph 1 of the CPA, the Commission shall authorize concentration unless it results in the creation or strengthening of a dominant position that would significantly impede effective competition on the market concerned. 

The notifying parties shall take into consideration the CPC practice when authorizing concentrations under paragraph 1.  

There shall be no grounds for prohibition of the transaction if the market position of the participants improves as a result of the concentration. Thus, for instance, in the case of horizontal concentrations resulting in the increase of the market share of the undertakings after the concentration but where the dominant position threshold has not been reached, the Commission shall assess whether there are other existing circumstances for the establishment of a dominant position. The practice indicates that the low market share of the participants in the concentration in most cases is a sufficient reason to authorize the concentration. In general, when the total market share of the concentrating undertakings is below 20%, the CPC shall assume that after the implementation of the envisaged concentration there will be no negative impact on the structure of the markets concerned (see for example Decisions Nos. 66/2004, 106/2005, 191/2005). 
The CPC shall authorize concentrations if one of the participants has a dominant position on the market as of the current moment if the other participant has either no market share or the latter is negligibly small, and the concentration will not practically result in change of the market structure (Decisions Nos. 45/2004, 139/2005, 312/2004). In order to reach the above conclusion, the Commission shall be guided by the correlation of the market shares of the undertakings participating in the concentration and the other participants on the market. Decision 216/2005 indicates that even if the market share of the undertaking is over 35% for a particular product, there are no grounds to claim that the undertaking has a dominant position on the market, as its competitors hold higher market shares. In Decision 125/2005,  the Commission uses as an additional argument for the absence of dominant position also the fact that the undertaking ranks third in terms of market share on a market characterized by several big participants, where the respective undertaking ranks third. With such a market structure, even the higher market shares are not sufficient to confirm existence of dominant position. 
In its Decisions, the Commission also considers if there is a large number of competitors on the market concerned. If this is the case, a conclusion can be made about their disciplining effect on the concentrating undertakings and on the market leaders in general (Decisions Nos. 183/2004, 275/2004, 125/2005, 216/2005). Strong competition and a large number of participants are most of the time arguments in favor of authorizing a certain concentration (Decision No. 316/2004).   

A specific hypothesis that can be analyzed within the meaning of Article 28, paragraph 1 is an existing dominant position prior to concentration. In such cases, the Commission has passed a judgment on several occasions that the presence of a dominant position is not a reason in itself for the concentration to be prohibited. The hypothetical risk of possible abuse of dominant position shall not be exaggerated into an explicit impediment to the implementation of a forthcoming concentration. The possible anticompetitive behavior of any participant in the market concerned, as a future uncertain event, cannot be regarded as an argument against the authorization of the envisaged concentration or for laying down additional conditions. Decisions Nos. 142/2004, 102/2005 and 125/2005 have been issued to this effect.  
European regulations and practice
Pursuant to Article 2, paragraph 2 of Regulation 139/2004, concentration that does not significantly impede effective competition on the common market or on a significant part of it, particularly as a result of creating or strengthening of a dominant position, shall be regarded as compatible with the common market.   

The European Commission has adopted the assumption that after the merger the joint market share shall be the sum total of their pre-merger market shares. The Commission interprets the market shares also in the light of the probable change in the market conditions (considering the market dynamics and the stability of the market structure, possible innovations and growth trends).    

Concentrations, which due to the limited market share of the participating undertakings are not in a position to impede effective competition, are assumed to be compatible with the common market. In the European practice, an indication of this is a market share of the participating undertakings not higher than 25% of the common market or of a significant part of it. The estimation of market shares depends very much on the way the market is defined. It must be emphasized, however, that the European Commission does not necessarily accept the market definition suggested by the parties.  
4.1.2. Under Article 28, paragraph 2 of the CPA
Pursuant to article 28, par 2 of CPA, the Commission may authorize concentration of economic activities creating or strengthening a dominant position on the market concerned if as a result of the transaction at least one of the following favorable consequences are ensured:   

· modernization of the production or of the economy as a whole; 

· improvement of the market structures; 
· attraction of investments; 
· better satisfaction of the interests of the consumers. 
As a whole, the positive effect of the transaction must outweigh the negative impact and, ultimately, guarantee the effective competition on the market concerned. As an opposing argument, the possibility to impede effective competition must be foreseeable and provable, i.e. in the past behavior of the participants or in the elements of the factual circumstances on the implementation of the planned concentration there shall be sufficient indications and specific facts making such a conclusion probable. 

As with concentrations the analysis of the market concerned is mostly based on forecasts, according to the permanent practices of CPC, it is possible to authorize a concentration that will strengthen the dominant position on the market but from the specific market characteristics (a trend towards introducing new interchangeable products that are not offered by the participants in the concentration, or towards deterioration of their market position for other reasons) it is estimated that the strengthening of the dominant position in the future would not have a negative impact on the competition and will not harm the consumers. 

It is in the interest of the notifying parties to prove to what extent the positive results from the concentration would neutralize the unfavorable consequences as regards the competition and to specify the particular benefits for the consumers.  

Some of the positive consequences that the Commission has taken into consideration in order to authorize concentration under Article 28, paragraph 2 of the CPA are as follows:

· general improvement of the effective competition and of the existing structure of the market concerned (Decisions Nos. 293/2004, 309/2004, 310/2004); 
· preservation of an undertaking (participant in concentration) as a producer (Decision No. 66/2004) or preservation of two participants on the markets concerned (Decision 205/2005);
· restructuring, modernization and liberalization of an entire branch of economy (Decisions Nos. 293/2004, 309/2004, 310/2004);
·  entry of an experienced participant into the product market concerned which might result in increasing the confidence in Bulgaria as an investment environment (Decision No. 102/2005); 
· overall benefits for the economy as a result of the entry of new investments (Decisions Nos. 293/2004, 309/2004, 310/2004);
· improvement of infrastructure (Decision No. 142/2004);
· strengthening of the potential for scientific research and development (Decision No. 66/2004);
· improvement of the quality of the provided services (Decision No. 335/2004).
It must be noted that, even with the numerous positive expectations on the part of the participants, the Commission may still not authorize the concentration if it is assessed that the positive effects from the transaction do not outweigh the negative impact of the concentration on the market concerned. 
European practice
According to the practice of the European Commission and Court, the basic criteria to make an assessment if there is an undertaking with dominant position on the market shall be the market structure and the structure and activity of the undertaking.  

In order to estimate whether a merger considerably impedes effective competition, especially by creation and strengthening of a dominant position within the meaning of Article 2, paragraphs 2 and 3 of the Merger Regulation, the EC shall make an overall assessment of the concentration from the aspect of the competition law. When making this assessment, the EC shall take into consideration the factors stipulated by Article 2, paragraph 1 of the Merger Regulation - the market position
, the development of the technical and economic progress, provided this is for the benefit of the consumers and does not represent an obstacle for the competition. It is assumed that factors such as higher productivity and effectiveness, for instance, have a compensating effect as regards the harmful consequences for the competition that could result from a certain concentration. 

In the assessment of concentrations, the European Commission shall discuss each well-grounded claim for existing effectiveness. It may decide that as a result of such effectiveness ensuing from the concentration, there are no grounds to declare it incompatible with the common market by virtue of Article 2, paragraph 3 of the Merger Regulation. Such would be the case when the Commission, on the grounds of sufficient evidence, may conclude that the effectiveness resulting from the merger can possibly improve the opportunities for the newly established undertaking to act for the benefit of the consumers, thus neutralizing the unfavorable consequences for the competition, which could be otherwise provoked by the merger. The effectiveness must be for the benefit of the consumers, it must be characteristic of the notified concentration and it must be verifiable.       

Effectiveness shall be relevant to the competition assessment only when it is a direct result from the notified merger and could not be achieved to the same extent through less anticompetitive alternatives. Under the circumstances, it is assumed that the effectiveness is a result of the concentration and due to this – it is its characteristic. The concentrating parties shall duly submit all the required information as a proof that there are no available less anticompetitive, realistic or attainable alternatives that are not characterized as concentrations
, or that have the character of concentration
. The Commission discusses only the alternatives that are reasonably practicable in the business situation of the merging parties, taking into account the established business-practice in the respective industry
.
4.2. Additional restrictive requirements under Article 28, paragraph 3 of the CPA
Pursuant to Article 28, paragraph 3, the Competition Protection Commission may authorize concentration of the economic activity that it has been notified about or has referred to itself imposing additional restrictive requirements to the participants.   

These requirements must be directly related to the implementation of the concentration and must be needed for the preservation of the effective competition or the overall positive impact on the market concerned.  

The Commission shall impose restrictive requirements mostly with concentrations leading to the creation or strengthening of a dominant position, regardless of its findings that the participants are aiming at attaining favorable results such as modernization of a specific economic activity, positive effect on the economy as a whole, attraction of investments, greater consumer satisfaction, etc. The purpose shall be to guarantee that the concentration is implemented in such a way as to outweigh the negative impact on competition on the market concerned.        

The freedom of judgment of the CPC in imposing additional restrictive requirements shall be within the framework of the diversity of conditions laid down by the particular case – structural and behavioral, preliminary and subsequent. The requirements may require of the parties to undertake specific actions or to refrain from such. The Commission shall set strict deadlines for the implementation of some restrictive requirements, while there may be no fixed deadlines for others. For the effectiveness of actions related to the inclusion of additional restrictive requirements in the authorizations for concentration under Article 28, paragraphs 1 and 2 of the CPA, it is recommendable for the notifying parties to an envisaged concentration to observe the European practice.        

It must be explicitly underlined that, in defining the specific restrictive requirements, the initiative and suggestions of the undertakings participating in the concentration are particularly useful. 
The role of the subsequent control of the Commission on the implementation of the conditions imposed is also growing. The acquiring undertaking must take the initiative to inform the CPC duly about their performance. This obligation will facilitate the assessment of the Commission of the compliance with the requirements stipulated in the respective concentration authorization decision, including also the availability of the conditions under Article 27, paragraph 5 for revoking the authorization granted.        

CPC Practice  

Decisions Nos. 63/2004, 142/2004, 335/2004, 192/2005, 205/2005, 247/2005.  

European regulations and practice
According to the Merger Regulation, the European Commission shall be entitled to prohibit a certain concentration or to declare it compatible with the common market after the parties make commitments for transformation, the so called “remedies.”  

In this regard, a European Commission Notice on the Remedies Acceptable under EEC Regulation No. 4064/89 and EC Regulation No. 447/98 has been adopted. The purpose of this notice is to provide the guidelines for assessment, adoption and application of remedies (restrictive measures) provided for in the Merger Regulation.     

The EC shall impose restrictive measures aiming to decrease the degree of impact of the parties to the concentration on the market and to restore the conditions for effective competition that would have been infringed by a concentration creating or strengthening the dominant position. Usually, such commitments are made by the parties in the course of EC appraisal and the ones that are accepted become part of the concentration decision. 

A distinction has to be made between the conditions and the obligations contained in the decision. The conditions shall represent requirements for the implementation of any measure that would cause a structural change on the market, while the obligations shall be the steps made to accomplish the same result. 

The main points in the Notice are: 

- In case a specific concentration raises doubts related to the competition within the Common Market with regard to the risk of creating or strengthening a dominant position, the parties shall be entitled to transform the concentration. Transformations can be proposed and implemented before receiving an authorization/refusal of merger. Usually, the parties produce commitments, which they will fulfill, for the concentration to be notified as compatible with the Common Market within a given deadline after the obligations are fulfilled. 
- Commitments made by the parties shall aim mainly at the establishment of competitive market structures rather than promises for adhering to proper behavior, in particular non-abuse of dominant position, created or strengthened as a result of forthcoming concentration. Preference shall be given to measures of structural nature, since they prevent the creation or strengthening of a dominant position, already ascertained by the Commission. Such measures may be the emergence of new competitive enterprises or strengthening of the existing competitors through divestiture of an undertaking or a subsidiary of the participants in the concentration. In addition, such measures shall not require a medium-term or long-term follow-up monitoring. The decision to impose conditions shall be made individually on a case-by-case basis. The actions necessary for the achievement of this result shall in general be an obligation of the parties. 

The main types of measures for overcoming of the negative effect of the concentration on the market, according to the Notice, are as follows: 

- divestiture;

- other measures.

In connection with divestiture, in the EC Notice on the remedies, a number of requirements are listed that could be summarized in the following exemplary groups: 

1. The parties shall offer for sale a viable undertaking (from the aspect of supply with the necessary power capacities or other forms of cooperation) which can exist independently of the merging undertakings and can compete on the market efficiently and permanently. In order to ensure the viability of the undertaking, it may be necessary to include therein those activities that are related to markets, for which the Commission has no doubts about the competition, as it would be the only possible way for establishing an efficient competitor in the affected markets; 
 2. Another condition shall be the undertaking to be transferred to an eligible purchaser within a specific deadline. The issue of finding an eligible purchaser shall be solved by the parties. The Commission, however, shall not grant an authorization for merger until the parties assume an obligation not to execute the merger transaction before concluding a binding contract with a purchaser approved by the Commission. 

Subject of the divestiture. When the competition problem evolves from horizontal concentration, the most appropriate overlapping activity of the undertaking must be divested. In case of vertical concentration – respectively the most appropriate undertaking. 
Eliminating the structural relations with the main competitor. In order to improve the motivation for competition on the market, shares/stocks in a joint venture may be sold with a view to breaking the structural relation with the main competitor. In other cases, a possible remedy tool can be the selling of a minority share or eliminating the reciprocal freezing rights. 
The following steps are outlined in the EC practice on the implementation of the restrictive measures after the enactment of its decision: 

- approval of the supervising manager;

- sale process monitoring (with reports);

- consideration of applications for extension of deadlines; 
- assessment of the eligible purchaser and the purchase and sale agreements; 

- dismissal of the supervising manager, etc. 
The practice indicates that, in almost all cases of imposed restrictive measures with regard to assets selling, it has been necessary to have supervision exercised by a manager who monitors the imposed remedial measures, implements and enforces all instruments they deem necessary to ensure performance, reports on a regular basis, monitors the efforts for finding a purchaser. The supervising manager shall be appointed by the parties and approved by the Commission if they meet certain requirements for independence, qualification and absence of conflict of interests. The Commission shall also approve their mandate 
One must have in mind, though, that the EC is in the process of developing a new policy in the field of the additional restrictive requirements. A publication of a new draft of Remedies Notice, its public discussion and adoption are expected in 2007. 
5. PROCEDURAL PROVISIONS OF THE CPA CONCERNING CONCENTRATIONS 
Proceedings related to assessment of economic activity concentration shall be initiated before the CPC pursuant to: 

1. Written request to issue an authorization (Article 48, paragraph 1 of the CPA in combination with Article 36, paragraph 1, items 1 and 2 of the CPA) – a notification filed by the undertakings intending to implement a concentration of economic activity. The notification shall be submitted jointly by the undertakings that are in process of merger, takeover or have established a joint venture, respectively – by the undertaking that has acquired control (Article 24, paragraph 4 of the CPA). For initiation of proceedings pursuant to Chapter Six of the CPA, a state fee shall be due in the amount of BGN 2,000 (Article 47 of the CPA and Tariff of the fees collected by the CPC pursuant to the CPA). 

2. In cases when there is data that a concentration of economic activity has been implemented and the undertaking acquiring control, or the merging/taking over undertakings, or the undertakings that have established a joint venture have not submitted a notification to CPC, the Commission may initiate a proceeding at its own discretion (Article 48, paragraph 1 of the CPA in combination with Article 36, paragraph 1, items 3 and 4 of the CPA). 
If any gaps have been established in the notification, a notice shall be sent to the parties to eliminate the gaps within 7 days. 
If the notification contains all the information necessary, the Chair of the CPC shall open a file and assign it to a member of the Commission – rapporteur. Pending a decision of the Commission, no actions in fact and in law relating to the concentration envisaged shall be allowed (Article 26, paragraph 3 of the CPA). In cases of self-referral, the term for investigation shall be up to 60 days and in the case of factual or legal complexity – up to 90 days (Article 51, paragraph 4 of the CPA).

The rapporteur for the file shall conduct an investigation or study of the circumstances by requesting information from the participants in the concentration, stakeholders, state or local authorities (Article 51, paragraph 1 of the CPA). Any documentation and information collected in the course of the investigation may be used solely for the purposes of the respective proceeding (Article 42 of the CPA). 

Persons who fail to submit the evidence requested or accurate information on time shall be liable to a fine of BGN 500 to 2,500. In case of a repeated infringement, the culprit shall be liable to a fine of BGN 2,000 to 20,000 (Article 60, paragraphs 1 and 2 of the CPA). 

After the investigation has been closed, the parties shall be given an opportunity to get acquainted with the materials collected on the file (Article 51, paragraph 5 of the CPA). The parties shall have access only to the open materials collected in the course of the investigation. After paying a fee according to the Tariff of the fees collected by the CPC pursuant to the CPA, the parties shall be entitled to receive a copy of the documentation contained in the file. 
After the investigation or study has been closed, the rapporteur shall submit the file to the Chair who shall schedule an open hearing and summon the parties as well as other stakeholders at the discretion of the CP Chair (Article 52 of the CPA). 
Written evidence shall be admitted and the explanations of the parties shall be heard at the hearings of the CPC (Article 53, paragraph 1 of the CPA). The parties may avail themselves of counsel defence (Article 37, paragraph 2 of the CPA).
The hearings of the CPC shall be regular if at least five members of the Commission are present. The Commission shall make its decisions by open vote and with a majority of 4 votes (Article 38 of the CPA). 

Based on the assessment, the Commission shall pass a decision whereby it shall declare that it: 
· prohibits the concentration (Article 27, paragraph 2, item 1 in combination with Article 55, paragraph 1, item 9 of the CPA); 

· authorizes the concentration (Article 27, paragraph 2, item 3 in combination with Article 55, paragraph 1, item 9 of the CPA) and the decision may also contain some restrictive measures; 

· the concentration does not fall within the scope of Article 24 (Article 27, paragraph 2, item 2 of the CPA); 

· initiates the investigation provided for in Article 29 of the CPA. The decision for investigation pursuant Article 29 of the CPA shall be published in the State Gazette. The investigation shall be completed within 3 months after the publication. Pending the Commission’s decision, all actions relating to the envisaged concentration shall be prohibited. 
Three hypotheses can be differentiated where the CPC may consider a concentration already implemented without authorization. 
If the CPC establishes that a concentration of economic activity has been implemented without a prior notification and authorization issued by the Commission, but after the investigation it is established that the concentration is admissible, only a pecuniary sanction shall be imposed on the parties to the concentration due to the fact that they have performed the operation without notifying the CPC. 

If the CPC establishes that a concentration of economic activity has been implemented in infringement of the CPA and has to be prohibited, pecuniary sanctions and other appropriate measures shall be imposed to restore the original situation of the undertakings on the market before the concentration, inclusive of division of incorporated capitals, shares or property and/or suspension of joint control (Article 24, paragraph 4 and Article 59, paragraph 1 in connection with Article 55, paragraph 1, item 11 of the CPA). 
When a concentration has been implemented without prior notification of the CPC, i.e. without authorization, but after the investigation it is established that the aggregate turnover is below the threshold pursuant to Article 24, paragraph 1 of the CPA, there shall be no consequences for the parties. The same shall apply to cases where the CPC has investigated an operation and the threshold pursuant to Article 24, paragraph 1 of the CPA has been exceeded but the transaction does not fall under the provisions of Article 21 and Article 22 of the CPA. 

The CPC decisions declaring that the concentration does not fall within the scope of Article 24 or authorizing the concentration shall be published on the CPC official web site and shall be promulgated in the State Gazette. For a copy of the decision as well as for its promulgation the parties shall pay the respective fees. 
For issuance of authorization for concentration pursuant to Article 28 of the CPA, the notifying party shall pay a state fee in the amount of 0.1% of the aggregate turnover of the participants in the concentration but not exceeding BGN 60,000 (Article 47, paragraph 1 of the CPA and Tariff of the fees collected by the CPC pursuant to the CPA). 

The CPC decision shall be subject to appeal before the Supreme Administrative Court within 14 days of its notification according to the procedure provided for in the Civil Procedure Code and the decisions under Article 27, paragraph 2, item 2 and item 3 of the CPA – within 14 days from the day of promulgation in the State Gazette (Article 43 of the CPA). 
The decisions of the Commission shall enter into force when they have not been appealed against within the time limit or the appeal filed has not been granted (Article 44 of the CPA). 

The Commission may revoke its decision for authorization of concentration if it is based on incorrect or incomplete information provided by the participants in the concentration and if the participants fail to comply with the requirements stipulated in the CPC decision (Article 27, paragraph 5 of the CPA). 

APPENDIX: List of the valid European acts in the field of control of concentrations between undertakings 

These Guidelines have been adopted by the Competition Protection Commission with Minutes No. 135/27 April 2006.
APPENDIX

List

of the valid European acts in the field of control of concentrations between undertakings  (
І. Regulations
1. Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation). 
2. Commission Regulation (EC) No. 802/2004 implementing Council Regulation (EC) No. 139/2004 (The "Implementing Regulation") and its annexes (Form CO, Short Form CO and Form RS).
ІІ. Guidelines and Commission Notices issued according to Regulation №139/2004 

3. Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between undertakings. 
4. Commission Notice on restrictions directly related and necessary to concentrations.
5. Commission Notice on case referral in respect of concentrations.
6. Commission Notice on a simplified procedure for treatment of certain concentrations under Council Regulation (EC) No. 139/2004.
ІІІ. Valid Commission Notices issued under the revoked Regulation №4064/89

7. Commission Notice on the concept of concentration under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings.
8. Commission Notice on the concept of undertakings concerned under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings. 
9. Commission Notice on the concept of full-function joint ventures under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings.
10. Commission Notice on remedies acceptable under Council Regulation (EEC) No. 4064/89 and under Commission Regulation (EC) No 447/98.
11. Commission Notice on calculation of turnover under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings.
12. Commission Notice on the distinction between concentrative and co-operative joint ventures – item 17 – 20 (Revoked with Commission Notice on the concept of full-function joint ventures, where it is indicated that items 17-20 continue temporarily to be in force). 

ІV. Other Commission Notices related to concentration of economic activity
12. Commission Notice on the definition of the Relevant Market for the purposes of Community competition law.
13. Commission Notice concerning alignment of procedures for processing mergers under the ECSC and EC Treaties.
V. Best Practices:
Best Practices of DG Competition on the conduct of merger control proceedings in the EU. 

� Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation)


� Repealed with the Commission notice on the concept of full-function joint ventures which stipulates that paragraphs 17 to 20 of the Commission notice on the distinction between concentrative and co-operative joint ventures shall continue to apply.


� Adopted by the EC to enlighten certain procedural and practical issues; represents an interpretation, in a broader aspect, of concepts derived from the Commission’s practice which have caused doubts or difficulties when applying the Merger Regulation.


� See items 13-20 of the EC Guidelines on the concept of undertakings concerned.


� See items 21-24 of the EC Guidelines on the concept of undertakings concerned.


� Acquisition of control by a joint venture, change from joint control to sole control, change in the shareholding in the cases of joint control in an existing joint venture, “de-concentrations” and spinning off, swapping of assets, acquisition of control by individual persons, management buy-outs and acquisition of control by a state-owned company – see items 26-56 of the EC Guidelines.


� Promulgated SG No. 9/2003.


� Commission Notice on calculation of turnover under under Council Regulation (EEC) No. 4064/89 on the control of concentrations between undertakings.


� According to the established European legal practice, the very large market shares – 50% or more can be a proof in themselves of an existing dominant market position. Nevertheless, the smaller competitors can exert a sufficient prohibiting effect, if, for example, they have the opportunity and the motivation to increase their supply.    


A concentration including a company whose market share remains under 50% after the transaction may also increase the risk for the competition from the point of view of other factors, such as the power and the number of competitors, existing restrictions on the capacity or the extent to which the products of the concentrating undertakings are closely interchangeable. Owing to this, the Commission has assumed on a number of cases that concentrations with the participation of companies holding market shares between 40% and 50%, and in some cases below 40%, may result in the creation or strengthening of a dominant position.   


� For example, licensing agreement or co-operative joint venture.


� As, for example, concentration of a joint venture or merger structured in a different way. 


� For more details see the Merger Regulation. 





( The indicated acts can be found in English at the following Internet address: http://www.europa.eu.int/comm/competition/mergers/legislation/index_new.html 
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